Report of the Tennessee Advisory Commission on Intergovernmental Relations

www.tn.gov/tacir December 2020



TACIR
Publication Policy

Reports approved by vote of the Tennessee Advisory Commission on
Intergovernmental Relations are labeled as such on their covers with the
following banner at the top: Report of the Tennessee Advisory Commission on
Intergovernmental Relations. All other reports by Commission staff are prepared
to inform members of the Commission and the public and do not necessarily
reflect the views of the Commission. They are labeled Staff Report to Members
of the Tennessee Advisory Commission on Intergovernmental Relations on their
covers. TACIR Fast Facts are short publications prepared by Commission staff to
inform members and the public.

Tennessee Advisory Commission on Intergovernmental Relations
226 Anne Dallas Dudley Boulevard - Suite 508 - Nashville, Tennessee 37243
Phone: 615.741.3012 - Fax: 615.532.2443
E-mail: tacir@tn.gov - Website: www.tn.gov/tacir



Report of the Tennessee Advisory Commission on Intergovernmental Relations

Cost Savings of Right to Shop Programs

Jennifer Barrie, M.S.
Senior Research Associate

7
0‘0

Leah Eldridge, J.D.
Senior Research Manager

®,
0.0

Teresa Gibson
Web Development & Publications Manager

December 2020



Recommended citation:

Tennessee Advisory Commission on Intergovernmental Relations. 2020. Cost Savings of Right to
Shop Programs.

Tennessee Advisory Commission on Intergovernmental
Relations. This document was produced as an Internet
publication.




Legislative Members

Senator Jon Lundberg

Bristol

Senator Katrina Robinson
Memphis

Senator Ken Yager

Kingston

Senator Jeff Yarbro

Nashville

Representative Mike Carter, Chairman
Ooltewah

Representative John Crawford
Kingsport

Representative Harold M. Love Ir.
NESI

Representative Antonio Parkinson
Memphis

Statutory Members

Senator Bo Watson

Hixon

Representative Susan Lynn

Mt. Juliet

Justin Wilson
Comptroller of Treasury

County Members

Mayor Rogers Anderson
Williamson County

Mayor Buddy Bradshaw
Loudon County

County Executive Jeff Huffman
Tipton County

Mayor Larry Waters
Sevier County

Municipal Members

Mayor Tom Bickers
Louisville

Mayor Kevin Brooks, Vice Chairman
Cleveland

Mayor Jill Holland
McKenzie

Mayor A. Keith McDonald
Bartlett

Other Local Government Members
Mary Gaither, Tipton County Clerk
County Officials Association of Tennessee

Mayor Terry Frank
Anderson County
Tennessee Development District Association

Executive Branch Members

Paula Davis, Deputy Comm. of Operations & Admn.
Dept. of Economic and Community Development

Sammie Arnold, Asst. Comm. of Comm. & Rural Dev.
Dept. of Economic and Community Development

Private Citizen Members
Calvin Clifton

Kingsport

Jeff Peach

Smyrna

TACIR

Cliff Lippard, Executive Director

Tennessee Advisory Commission on Intergovernmental Relations

State of Tennessee

226 Anne Dallas Dudley Boulevard, Suite 508
Nashville, Tennessee 37243

December 17, 2020

The Honorable Randy McNally
Lt. Governor and Speaker of the Senate

The Honorable Cameron Sexton
Speaker of the House of Representatives

The Honorable Robin Smith
Chair, House Insurance Committee

The Honorable Kerry Roberts
Chair, Senate Government Operations Committee

Members of the General Assembly
State Capitol
Nashville, TN 37243

Ladies and Gentlemen:

Transmitted herewith is the Commission’s report on its study of cost
savings realized by enrollees of health insurance plans in other states that
have adopted incentive program legislation or incentive programs that
encourage enrollees to shop for and use lower-price healthcare services,
which was prepared in response to Public Chapter 407, Acts of 2019.

The report finds that shopping for healthcare services can result in some
savings for consumers and insurers, and when price tools are combined
with incentive programs, they have the potential to save more. However,
usage for both the tools and the incentive programs varies widely. A few
states have implemented incentive programs for state or other public
employee health plans or have required private plans to implement them.
The data show the programs produce cost savings, but there is not yet
enough data to determine whether the savings are significant over the
long term. The Commission approved the report on December 17, 2020,
and it is hereby submitted for your consideration.

Respectfully yours,

Representative Mike Carter
Chairman

Executive Director
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MEMORANDUM

TO: Commission Members

FROM: Cliff Lippard
Executive Directo

DATE: 17 December 2020

SUBJECT: Public Chapter 407, Acts of 2019 (Right to Shop)-Final Report for Approval

The attached Commission report is submitted for your approval. It was prepared in
response to Public Chapter 407, Acts of 2019, which directs the Commission to study
any cost savings realized by enrollees of health insurance plans in other states that have
adopted incentive program legislation or incentive programs that encourage enrollees
to shop for and use lower-price healthcare services. The study is to include cost savings
resulting from programs offered by both private health plans and state employee health
plans. Tennessee’s law also requires private insurers in the state to provide healthcare
price and quality information to help enrollees shop for lower-price, high-quality
services and providers within their insurer’s network and authorizes the Tennessee
State Insurance Committee and private insurers to implement incentive programs.

Since the November meeting, the report has been revised to address questions and
concerns expressed by members. Information was added about educating consumers
and the resources available to them at the federal marketplace website. The report
clarifies that patients” relationship with their doctors and the quality of providers and
services are as important as cost and adds that “It is important to remember that
healthcare is not a commodity; choosing the right provider can be a complex decision
with serious ramifications.” Finally, some additional detail about participation rates in
other states” incentive programs is provided. The additional supporting information
throughout the report has been highlighted in this final draft for your consideration and
approval.

Other than the addition of one sentence highlighting education and promotion, the
findings of the report remain the same. The final report finds that shopping for



healthcare services can result in some savings for consumers and insurers, and when
price tools are combined with incentive programs, they have the potential to save
more. But usage for both the tools and the incentive programs varies widely. A few
states have implemented incentive programs for state employee health plans or have
required private plans to implement them. During interviews with Commission
staff, stakeholders emphasized the importance of educating consumers about
healthcare and promoting the tools to encourage their use. The data show the
programs produce cost savings, but there is not yet enough data to determine
whether the savings are significant over the long term.
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Summary: Cost Savings of Right to Shop
Programs

In the US, healthcare is expensive. Costs have been increasing and are
expected to continue rising over the next few years. From 2017 to 2018,
spending increased 4.6% to a total of $3.6 trillion, or $11,172 per person,
and it is expected to rise from 17.7% of gross domestic product (GDP)
in 2018 to 19.7% in 2028 —almost one of every five dollars spent in the
US. While healthcare costs are rising overall, the amounts that healthcare
providers—such as physicians, clinics, testing centers, and hospitals—
charge for services vary widely. Consumers might not be aware of the
price differences for these services and might not consider shopping for
healthcare as an option. As a result, some pay high prices when they could
be paying less for similar quality healthcare services. The existing wide
price variation creates an opportunity for people to shop for lower-cost
healthcare providers.

Tennessee has taken steps to ensure that better price information and
shopping tools are available so consumers can better compare prices for
healthcare services and potentially save money. Tennessee’s Public Chapter
407, Acts of 2019, requires that private insurance carriers (insurers) in the
state provide healthcare price and quality information to help insurance
enrollees shop for lower-price, high-quality services and providers within
their insurer’s network. The legislation also authorizes the Tennessee
State Insurance Committee and private insurers to implement incentive
programs that reward insurance enrollees for shopping and choosing
lower-cost healthcare providers. In addition, it directs the Tennessee
Advisory Commission on Intergovernmental Relations (Commission) to
perform a study of any cost savings realized by enrollees with health plans
in other states that have adopted incentive program legislation or incentive
programs. The study is to include cost savings that result from programs
offered by both private health plans and state employee health plans.

The Commission’s study has found that shopping for healthcare services
can result in some savings for consumers and insurers, and when price
tools are combined with incentive programs, they have the potential to
save more. But usage for both the tools and the incentive programs varies
widely. A few states have implemented incentive programs for state or
other government employee health plans or have required private plans to
implement them. During interviews with Commission staff, stakeholders
emphasized the importance of educating consumers about healthcare
and promoting the tools to encourage their use. The data show that
the programs produce cost savings, but there is not yet enough data to
determine whether the savings are significant over the long term.
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Cost Savings of Right to Shop Programs

Shopping for healthcare
services helps both
uninsured and insured
consumers save money.

Insurers and employers
also pay less for claims
when consumers choose
lower-price services.

Shopping for healthcare services can result in savings for
consumers and insurers.

People can shop for healthcare services in several ways. When making
decisions abouthealth insurance plans, consumers have choices and options
depending on their needs, the plan designs, and costs. Whether they have
health insurance or not, consumers can access the federal marketplace
website for assistance and to find information on many healthcare topics
such as health plans, cost and quality of providers, and identifying
healthcare services that best meet their needs. They can also directly contact
healthcare providers or search their websites to find and compare cost and
other information for a service or procedure. Those with insurance can
also directly contact their insurer and talk with a representative to request
information, and most, but not all, insurers provide cost comparison tools
and other resources that their enrollees can access through the insurer’s
website to compare prices and shop.

Shopping for healthcare services helps both uninsured and insured
consumers save money. Uninsured consumers save because they are
paying for services out of pocket. Shopping also helps insured consumers
save because they can search for lower-price services both before and after
they have met their deductible amount. Once these individuals have met
their deductible for the year, shopping can help them find lower-price
services that would reduce the amount of coinsurance they might have to
pay until they reach the out-of-pocket maximum. Insurers and employers
also pay less for claims when consumers choose lower-price services.

In Tennessee, Public Chapter 407 requires that private insurers in the state
maintain a website and toll-free phone number that provides healthcare
price and quality information to help insurance enrollees shop for services
and providers within their insurer’s network. But this requirement only
applies to certain types of individual and small group health plans that
they offer, covering approximately 11.4% of Tennesseans. Still, most, but
not all, insurers in the state already provide cost tools on their websites
along with toll-free phone numbers for enrollees in their health plans. The
tools offered by insurers typically do not help people without insurance.

Other states are also taking steps to improve access to price information.
In addition to Tennessee, seven states require insurers to provide price
information for their insurance enrollees. Fourteen states manage publicly
accessible websites themselves, with health cost information that could
help people both with or without insurance shop for lower-price services.
Five states do both. Unlike these 14 states, Tennessee does not have a
publicly available tool. Even though public price tools can benefit more
people than the tools provided enrollees by private insurers, they can be
expensive for a state to develop and maintain, and gathering and updating
data can be a challenge. It generally takes about a year and a half from



startup to data availability, and startup and annual maintenance costs can
range from less than $500,000 to as much as $4 million. New Hampshire,
for example, spent $1.8 million from 2014 to 2018 maintaining its website.

Any potential savings from shopping is limited, in part because the types
of healthcare services that people can shop for are limited. Services that
are “shoppable” —an estimated 43% of all healthcare services—are elective
and planned, noturgent. For example, imaging, diagnostic testing, physical
therapy, and common surgeries such as knee and hip replacements are
types of services that are considered shoppable, as opposed to emergency
procedures or specialized treatment for such serious conditions as cancer.
Consumers also need enough providers in their geographic area to have
a choice. In rural areas, there might be no provider or only one provider
offering a particular service, and the patient might need to travel a long
distance to have access to the service or a choice in providers.

It is important to remember that healthcare is not a commodity; choosing
the right provider can be a complex decision with serious ramifications.
When making decisions about their healthcare, consumers are not only
concerned about cost but are often also concerned about the quality of
services, which can affect their choice of providers. They might prioritize
quality over cost, assuming that higher cost means higher quality. In
a 2014 study, the US Government Accountability Office reported that
“researchers have found that many consumers assume that all providers
offer good quality care, while others have the misconception that higher-
cost providers will provide higher quality of care than lower-cost
providers.” Furthermore, because patients know and trust their doctors
and might be more concerned about quality than cost, they are likely to
follow the doctor’s recommendation rather than shop for a lower-cost
provider for the procedure, especially for serious health issues.

Nevertheless, studies have shown that having access to price tools can
result in some savings for insurers and consumers. For example, one
2019 study looked at the effect of New Hampshire’s price tool on costs
for both the insured and the insurers. The price tool is a state-run website
available to the public that allows people to search for prices for healthcare
services by provider. It also allows the insured to search for out-of-pocket
costs for services based on their insurance company. Over the five-year
period after the website launched, the cost of medical imaging procedures
was reduced by 5% for patients with insurance and 4% for insurers. The
author calculated that individuals with insurance saved approximately
$7.9 million, and insurers saved $36 million on imaging services over that
time period. The study did not look at the impact the website had on costs
paid by the uninsured.

But savings are not guaranteed. Another study found that out-of-pocket
spending for outpatient services by employees of two private businesses
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Cost Savings of Right to Shop Programs

Incentive programs
can be offered by state
and other government
employee health plans,

private employers, or
insurers who share
savings with a patient
if the patient chooses a
lower-cost provider.

increased by $59 (2.9%) during the 15 months after the introduction of
the tool. The authors of this study speculate that spending could have
increased because people using the tools might relate higher prices to
higher quality and as a result choose higher-price providers, especially
when they have already met their out-of-pocket maximum.

Further, money can’t be saved if people don’t use the tools. Studies
have found that even with accessible price tools, usage rates can be low,
ranging from approximately 1% to 26.8%. To encourage patients to shop,
several states either authorize or require insurers to implement incentive
programs that reward insurance enrollees for shopping and choosing
lower-cost healthcare providers. In Tennessee, Public Chapter 407, Acts
of 2019, authorizes the state insurance committee and private insurers to
create incentive programs.

Incentive programs can motivate people to use price
tools and shop for services, but savings still vary widely.

Incentive and reference pricing programs can help address low usage
of price comparison tools by encouraging insurance enrollees to shop
and choose lower-cost providers, but studies have found that even with
incentive programs, usage and savings vary widely. Incentive programs—
also called rewards, shared savings, or “right to shop” programs—can be
offered by state and other government employee health plans, private
employers, or insurers who share savings with a patient if the patient
chooses alower-cost provider. These incentives can include gift cards, cash,
or credits to accounts, often ranging in amounts from $25 to $500. Such
programs are viewed as a “carrot” approach in contrast to reference pricing
programs, which are seen as a “stick” approach. Reference pricing places
an upper limit on the amount an insurer will pay for a medical service,
and if an insurance enrollee chooses to receive care from a provider that
charges above that amount—known as the “reference price” —the enrollee
is responsible for paying the difference. California’s state employee health
plan, CalPERS, is the only state plan that uses reference pricing in this way.

In its 2019 study, the Tennessee State Insurance Committee found that
offering price comparison tools alone does not increase enrollee shopping.
Instead, they found that pairing incentive programs with price tools
works better. The Committee reported that state employee health plans
with incentive programs achieved modest savings that were immediate
and measurable in the short term. Similarly, another 2019 study of 29
employers that had instituted an incentive program in 2017 found that
prices paid for targeted services decreased 2.1% in the first 12 months of
the program, saving employers a total of $2.3 million—approximately $8
per health plan enrollee. These savings resulted mostly from MRIs and
ultrasounds. Prices paid for surgical procedures included in the programs
did not decrease. The authors of the study also noted that, in comparison,



reference pricing programs saved 15%. In contrast to states that have
implemented programs, the Arizona state employee health plan was
required in 2018 to study the cost effectiveness of an incentive program
and based on its analysis decided not to implement a program because it
wouldn’t save money. Instead, it chose to address cost by designing its
employee health plan with tiered networks.

Eight states—Florida, Kansas, Kentucky, Missouri, New Hampshire,
Texas, Utah, and Virginia—have incentive programs as a part of their
health plans for state or other public employees, such as city, county, and
school district employees. Four of the eight states—Florida, Texas, Utah,
and Virginia—are required by legislation to have incentive programs for
their employees, and the other four—Kansas, Kentucky, Missouri, and
New Hampshire—chose to create their programs without being directed
to do so by legislation. Most of the state programs are relatively new, and
their available data is somewhat limited. Kentucky’s program and New
Hampshire’s state employee program are the oldest and began with pilot
programs in 2013 and 2010, respectively.

Participation rates in the programs vary from state to state. For example,
New Hampshire’s state employee program reported the highest
participation rate of 53.2% of enrollees that shopped in 2019. In the New
Hampshire HealthTrust’s program for other public employees, 11.3% of
enrollees shopped in 2019, compared to 5.6% in 2015, its first full year. The
four newest programs—Florida, Kansas, Utah, and Virginia—reported
shopping rates of approximately 13.3%, 1%, 1.9%, and 2.9%, respectively,
during their first year.! In all the programs, not all enrollees that shop
receive an incentive, and enrollees can receive more than one incentive.
Many factors affect both participation and savings, including how heavily
the program is promoted, the number and types of services included in
the program, and geographic effects such as regional cost variation and
accessibility in rural areas.

Overall, staff in states with incentive programs view the programs as
beneficial and worth the investment and say the administrative costs
have not been significant. The limited amount of data that Commission
staff was able to gather from other states shows that savings resulting
from the eight states” programs vary —states have saved anywhere from
$486,758, as Virginia did during the first seventeen months of its program,
to $12.6 million, as Kentucky has over the seven years of its program. The
average amount saved per enrollee (meaning the employee with the health
insurance policy) can also vary. For example, New Hampshire’s state

! Participation rates are estimated based on data received in emails from stakeholders in other
states. Commission staff did not receive the shopping rate for the Kentucky state employee
program. Jenny Goins, commissioner, Department of Employee Insurance, Kentucky Personnel
Cabinet, testified to the Commission on January 16, 2020, that since the program began in 2013,
the enrollee activation rate, whether enrollees shopped or not, is 13.48%.
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A few states either
require or, as with
Tennessee, authorize
private insurers to offer
incentive programs to
their enrollees as part of
their individual and small
group plans.

employee program, which began in 2010, saved the state $4.7 million in
2019. Based on the total 11,700 enrollees that year, New Hampshire saved
$402 per enrollee. Virginia's program, which began more recently in 2019,
saved the state $391,630 in 2019. Based on the total 75,835 enrollees that
year, Virginia saved $5 per enrollee.

The incentive programs also help the health plan enrollees themselves save
money. The total amount of rewards ranged from $47,225 paid to enrollees
during the first year of Utah’s program to $2.3 million paid to enrollees
during the seven years of Kentucky’s program. The average amount
paid per enrollee varies. For example, New Hampshire’s state employee
program paid $674,000 in rewards in 2019, and the average amount paid
in incentives was $58 per enrollee. Virginia’s program, on the other hand,
paid $82,625 in rewards in 2019, and the average incentive amount per
enrollee was $1. See table 1 for a summary of savings from state health
plan incentive programs.

Going beyond programs that affect only state and other government
employees, a few states either require or, as with Tennessee, authorize
private insurers to offer incentive programs to their enrollees as part of
their individual and small group plans—the latter being plans offered by
employers with 50 or fewer employees. Two states—Maine and Virginia—
require insurers to have incentive programs. In Maine, insurers are only
required to offer the program for at least two years between 2019 and 2024.
In 2019, of the seven insurers that are required to implement a program,
three paid $5,705 in incentives to a total of 82 enrollees. In Virginia,
insurers are required to offer incentive programs to small group plans by
January 1, 2021. Insurers who are not able to demonstrate cost savings by
showing that the claim savings are greater than the paid incentives plus
the administration cost are not required to operate an incentive program.
Additionally, when a health plan has a limited provider network that is
incompatible with a program, insurers can apply for an exemption from the
requirement. As of August 2020, of the 16 insurers with small group plans
in Virginia, four were not able to demonstrate cost savings, and four had
applied for an exemption; the remaining eight are required to implement
a program. In addition to Tennessee, three states—Florida, Nebraska,
and Utah—authorize private insurers to enact incentive programs. As of
August 2020, no insurers have started programs in these states, including
Tennessee.



Cost Savings of Right to Shop Programs

Table 1. State or Other Public* Employee Health Plans with Incentive Programs

Year

Started

(Summary)

Data
Timeframe

Total Amount

of Rewards
Received by

Net Amount
Saved by
Health Plan

Enrollees

12 months (2019) $645,500 $2,982,835
Florida 2019 19 months
(state employees) (January 2019-July $1,372,215 $5,268,086
2020)
Kentucky (i?lli) 7 years s s
(sta.te and other 2014 (full (2013-2014) $2.3 million $12.6 million
public employees)
program)
2010
New Hampshire (pilot, full 12 months -
(state employees) program (2019) 3674,000 347 million
evolved)
New Hampshire 12 months (2019) $489,375 $2,830,898
HealthTrust
. 2014 6 years
(other public (2014-2019) $1,707,890 $10,014,396
employees)
Utah 12 months
(state and other 2018 (October 2018 - $47,225 $1 million
public employees) September 2019)
12 months (2019) $82,625 $391,630
Virginia 2018 17 months
(state employees) (October 2018 - $99,950 $486,758
February 2020)

*Other public employees could include employees of city or county governments, higher education, school
districts, or special districts.
Note: Savings resulting from Florida’s separate program for certain surgeries are not included. Kansas
available data is limited; Missouri and Texas began their programs in 2020 and do not yet have data to

report.

Source: Interviews with and emails from representatives in other states; Rhoads 2019; Tennessee Division
of Benefits Administration 2019.
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Analysis: Cost Savings of Right to Shop
Programs Vary

Because of the importance of price transparency and the potential of
online price tools and incentive programs to address rising healthcare
costs, the Tennessee General Assembly passed Public Chapter 407, Acts
of 2019, which requires insurers to provide online tools and authorizes
both insurers and the State Insurance Committee to offer incentive
programs to their enrollees. The law also directs the Tennessee Advisory
Commission on Intergovernmental Relations (Commission) to conduct a
study of any cost savings realized by enrollees with either private or state
employee health plans in other states that have adopted incentive program
legislation or incentive programs. The study shall include, at a minimum,
an examination of savings realized by such programs in Arizona, Florida,
Kentucky, Maine, and New Hampshire.

Healthcare costs are increasing, and consumers are
spending more of their income on healthcare.

In the US, the overall cost of healthcare is rising—from 2017 to 2018,
spending increased 4.6% to a total of $3.6 trillion, or $11,172 per person.?
Private health insurance prices, or payment rates, which are negotiated
between insurers and healthcare providers, have increased compared
to payment rates for government-based healthcare, such as Medicare,
which is commonly viewed as a yardstick or standard for comparison in
the healthcare industry.® In the late 1990s, average private payment rates
for inpatient healthcare services were 10% more than Medicare payment
rates. By 2012, average private payment rates were 75% more than
Medicare rates,® and in 2017 they were more than double Medicare rates,
according to a study that looked at a sample of 25 states.® The same study
found that average prices of hospital outpatient services were almost three
times Medicare prices.

Healthcare costs are expected to rise over the next few years as well.
According to the Centers for Medicare and Medicaid Services (CMS),
health spending is projected to grow at an average annual rate of 5.4%
between 2019 and 2028, which is 1.1 percentage points faster than gross
domestic product (GDP) per year on average during that time period.” It
is expected to rise from 17.7% of GDP in 2018 to 19.7% in 2028 —almost one
of every five dollars spent in the US.® Because of increasing costs, paying

2 CMS.gov 2019b.

% Berenson et al. 2020.

4 Selden et al. 2015.

5 Tbid.

® White and Whaley 2019.

7 CMS.gov 2020b.

8 These estimates do not consider the effect of Covid-19.
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Cost Savings of Right to Shop Programs

for healthcare is becoming a challenge for many people, even those with
insurance.

The amount that Americans with health insurance are paying out of
pocket for their healthcare has also been increasing. Most Americans,
approximately 55%, are insured through their employers.” Over the last
decade, employers are sharing more of the increased healthcare cost with
their employees through higher premiums, deductibles, copayments,
coinsurance, and out-of-pocket maximums—payment mechanisms that
are commonly called cost sharing. In 2008, private-sector employees with
employer-sponsored insurance paid an average of $4,160 for premiums and
deductibles, the equivalent of 7.8% of median income. In 2018, they paid
approximately $7,388, 11.5% of median income.”” Along with the rest of
the country, Tennesseans are paying more for healthcare services. In 2018,
approximately 90% of Tennesseans had health insurance, either private or
government-based, and 52% were insured through their employer." Even
with employer-sponsored insurance, these insured people are paying
thousands of dollars a year for healthcare. The average amount paid by
Tennesseans with private-sector employer-sponsored insurance for their
share of health plan premiums and deductibles increased from $4,090
in 2008—9.1% of median income—to $7,966 in 2018 —13.5% of median
income.”? Table 2 shows the average amount that private-sector employees
paid for premiums and deductibles in both Tennessee and the United
States from 2008 to 2018.

Table 2. Total Private-Sector Employee Contribution to Insurance Premiums and Deductibles

Tennessee and United States, 2008-2018

Average Annual

Change

2008 2010 2012 2014 2016 2018 2008-2018
Average of
Premiums and | $4,090 | $4,618 | $5,378 | $7,173 | $7,131 | $7,966 6.9%
Tennessee Deductibles

Percent of Median
Income

9.1% 10.3% 11.2% 14.9% 13.4% 13.5%

Average of
Premiums and $4,160 | $4,688 | $5,372 | $5,995 | $6,776 | $7,388 5.9%
United States Deductibles

Percent of Median
Income

7.8% 9.1% 10.3% 10.7% 11.3% 11.5%

Note: Single and family premium, contribution, and deductible costs are weighted to the state distribution of single and

family households.

Source: Collins, Radley, and Baumgartner 2019.

¢ Berchick, Barnett, and Upton 2019.

10 Collins, Radley, and Baumgartner 2019.
1" Pellegrin 2020.

2 Collins, Radley, and Baumgartner 2019.



Prices for healthcare services vary within and between
healthcare markets.

While healthcare costs are rising overall, prices for services vary widely
between healthcare providers, which include physicians and facilities
such as hospitals, stand-alone clinics or surgery centers, and testing
centers. Studies show that not only do commercial healthcare prices
for the same service vary widely between regional healthcare markets,
they also vary within markets.”® For example, one 2013 study analyzing
claims in 13 communities across the US found that prices within the
communities widely varied —the highest-paid hospitals had negotiated
rates 60% higher than the lowest-priced hospital for inpatient services. For
outpatient care the price gap was almost double."* A 2019 study examined
the price variation for magnetic resonance imaging (MRI) in Kentucky.”
It found that costs for the same procedure could vary from $401 to $3,811
within the same region of the state, and between different regions of the
state, costs ranged from $253 to $3,811. Patients with the same insurer can
also pay different prices for the same procedure. For example, in 2014
the US Government Accountability Office found that the estimated total
cost of laparoscopic gallbladder surgery ranged from $3,281 to $40,626
across providers for patients with the same commercial insurer in Denver,
Colorado."

Although the difference in prices is clear, the factors affecting prices
and the reasons for variation are complex. Prices could vary because
of differences between markets, such as cost of living and availability
of healthcare services and providers.”” Prices can also vary within the
same market, sometimes because of the type of facility. For example, the
American Hospital Association says costs are higher at hospital outpatient
departments than at physician offices because they provide 24/7 care to
all types of patients, are prepared to handle emergencies and disasters,
and are subject to more regulations.” Further, some studies found that
prices paid for the same service can vary within the same market because
providers often negotiate different prices with insurers for different health
plans depending on the leveraging power of the providers and insurers
during negotiations."” Most likely the cost variation is the result of several
driving factors. But regardless of cause, consumers might not be aware
of the existing price gaps and the potential to save money by choosing a
lower-cost provider.

13 Berenson et al. 2020; Desai et al. 2017; Rhoads 2019; Sinaiko, Kakani, and Rosenthal 2019;
Sinaiko and Rosenthal 2011; Tu and Lauer 2009; Zhang et al. 2012.

4 White, Bond, and Reschovsky 2013.

15 Rhoads 2019.

16 US Government Accountability Office 2014.

17 Berenson et al. 2020.

8 American Hospital Association 2014.

19 Berenson et al. 2020; Massachusetts Office of the Attorney General Martha Coakley 2010;
Minnesota Department of Health 2015; Roberts, Chernew, and McWilliams 2017; Scheffler and
Arnold 2017; Sinaiko, Kakani, and Rosenthal 2019; White, Bond, and Reschovsky 2013.
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While healthcare costs
are rising overall, prices
for services vary widely
between healthcare
providers, which include
physicians and facilities
such as hospitals, stand-
alone clinics or surgery
centers, and testing
centers.
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Because of wide price
variation, shopping for
healthcare services holds
potential for overall
healthcare costs savings,
but savings are limited.

Wide price variation creates an opportunity for people to
shop for lower-cost providers.

Because prices often vary for the same healthcare service, people can choose
to shop for providers who charge less for the service. This can be difficultin
rural areas, however, where there are few or no healthcare providers. But
if there are enough providers in an area, shopping for healthcare services
does provide an opportunity for people with or without insurance to save
money by choosing lower-cost providers. If they have insurance, their
savings depend on their health plan design and cost-sharing requirements,
for example whether they have met their deductible or out-of-pocket
maximum amounts.”’ Insured people can shop to save money by choosing
lower-price providers before they meet their deductible. Once they have
met their deductible for the year, shopping can help them find lower-price
services that would reduce the amount of coinsurance they might have
to pay. Shopping for healthcare services also helps uninsured consumers
save money because they are paying for services out of pocket.

Potential savings reach beyond consumers. Employers and insurers
could save on claim payments if their health plan enrollees use lower-
cost providers. Additionally, some proponents of accessible healthcare
prices maintain that competition between providers is stimulated when
consumers shop for healthcare services, potentially lowering prices in
the broader market, as well as for those consumers doing the shopping.”
However, there is an opposing view that when prices are publicly available
and providers see their competitors charging more, they might increase
their prices rather than lower them.*

Though shopping holds potential for overall healthcare cost savings, there
are also some limits on it. One limitation is that people can only shop for
certain types of services. Services that are “shoppable” —an estimated 43%
of all healthcare services—? are elective and planned, not urgent. Imaging,
diagnostic testing, physical therapy, and common elective surgeries such
as knee and hip replacements are examples of services that are considered
shoppable, as opposed to emergency procedures. People do not have the
time or ability to shop in an emergency situation.* Specialized treatment
for serious conditions such as cancer are also usually not considered
shoppable; whereas, in fact, serious illnesses contribute to much of the
increase in healthcare spending.” To be shoppable, the price for a service
also needs to vary between providers so that consumers have an incentive

2 Frakt and Mehrotra 2019.

2 Sinaiko and Rosenthal 2011; interview with Larry Van Horn, economist, Vanderbilt Owen
Graduate School of Management, March 24, 2020.

2 America’s Health Insurance Plans 2020; Ubel 2013; interview with Lacey Blair, senior director,
advocacy, and Joe Burchfield, senior vice president, government affairs, Tennessee Hospital
Association, February 27, 2020.

2 Antos and Rivlin 2019.

2 Gudiksen 2019.

% Antos and Rivlin 2019.
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to shop and a potential to save money by choosing a lower-cost provider.” Consumers also need a
choice between providers—more than one provider in the patient’s geographic area that is accessible
and offers that service. In rural areas, there might be no provider or only one provider offering a
particular service, and the patient might need to travel a long distance in order to have access to the
service or a choice in providers.”

Another potential limitation is that people with insurance might not be motivated to shop because
their insurance protects them from the full cost of a procedure. Someone who has met their plan’s
designated cost-sharing requirement, usually by paying the deductible or out-of-pocket maximum
amount for the year, has less incentive to shop—their insurer pays more, or all, of the cost at that
point, depending on their plan.?® Table 3 provides hypothetical scenarios that illustrate how health
plan design and cost sharing can affect how much insured consumers and insurers might pay for
two different procedures. The scenarios assume the health plan’s cost-sharing design requires
the patient to pay 20% of the cost after they have paid their full deductible amount for the year—

Table 3. Hypothetical Cost-Sharing Scenarios for Two Medical Procedures

. Price Patient
Price Before .,
Accountin Pays After Patient's
Accounting for for §5 OO(? Accounting | Insurer or |Total Out-
Deductible Price Deductible and ? for $5,000 | Employer |of-Pocket
. Out-of-
20% Coinsurance Out-of- Pays Cost that
Pocket
. Pocket Year
Maximum .
Maximum
$1000 +
20,000 4,800 4,800 15,200 4,800
Before Deductible : (819,000 x 20%) ? > 3 3
is Met (patient has $1000 +
paid zero dollars 335,000 (534,000 x 20%) 37,800 25,000 330,000 | 35,000
$1,000 that year) $1000 +
$50,000 ($49,000 x 20%) $10,800 $5,000 $45,000 | $5,000
After Deductible is | $20,000 [ $20,000 x 20% $4,000 $4,000 [ $16,000 | $5,000
Met (patient has | $35,000 $35,000 x 20% $7,000 $4,000 $31,000 | $5,000
aid $1,000 that
P syear) $50,000 $50,000 x 20% $10,000 $4,000 $46,000 | $5,000
$2,500 +
20,000 6,000 5,000 15,000 5,000
Before Deductible : ($17,500 x 20%) > ° ° °
is Met (patient has $2,500 +
paid zero dollars 335,000 (532,500 x 20%) 39,000 25,000 330,000 | 35,000
$2,500 that year) $2,500 +
$50,000 ($47,500 x 20%) $12,000 $5,000 $45,000 | $5,000
After Deductible is | $20,000 $20,000 x 20% $4,000 $2,500 $17,500 | $5,000
Met (patient has | $35,000 $35,000 x 20% $7,000 $2,500 $32,500 | $5,000
aid $2,500 that
P syear) $50,000 $50,000 x 20% $10,000 $2,500 $47,500 | $5,000

2 Gudiksen 2019.

7 Fox et al. 2019; interview with and email received from Jacy Warrell, executive director, Rural Health Association of Tennessee,
and former executive director, Tennessee Health Care campaign, February 24 and May 12, 2020.

% Antos and Rivlin 2019; Frakt and Mehrotra 2019; Gudiksen 2019; Whaley, Brown, and Robinson 2019.



Cost Savings of Right to Shop Programs

Table 3. Hypothetical Cost-Sharing Scenarios for Two Medical Procedures (continued)

Patient's
Accounting for Price Insurer or | Total Out-
Deductible Price Deductible and Patient Employer | of-Pocket
20% Coinsurance Pays* Pays Cost that
Year
$1000 +
1,400 1,600 1,4
Before Deductible 23,000 (52,000 x 20%) > s 31,400
is Met (patient has $1000 +
paid zero dollars 54,500 (53,500 x 20%) 31,700 52,800 31,700
$1,000 that year) $1000 +
$6,000 ($5,000 x 20%) $2,000 $4,000 $2,000
After Deductible is | 33,000 $3,000 x 20% $600 $2,400 $1,600
Met (pat]ent has $4,500 $4,500 X 20% 5900 53,600 $1 ,900
id $1,000 that
ba Syear) 146,000 | $6,000x20% | $1,200 54,800 | $2,200
$2,500 +
3,000 2,600 400 2,600
Before Deductible *3, (5500 x 20%) : s 3
is Met (patient has $2,500 +
paid zero dollars 54,500 (52,000 x 20%) 32,500 31,600 32,900
52,500 that year) 32,500 * 3,200 2,800
$6,000 ($3.500 x 20%) $3, $2, $3,200
After Deductible is | $3,000 $3,000 x 20% $600 $2,400 $3,100
Met (patient has $4,500 $4,500 x 20% $900 $3,600 $3,400
paid $2,500 that
year) $6,000 $6,000 x 20% $1,200 $4,800 $3,700

*In these scenarios, the patient does not reach the $5,000 out-of-pocket maximum for that year.
Note: These scenarios consider only cost, not quality, of services and illustrate coverage for an individual plan, not
a family plan. They also assume that the patient pays 20% coinsurance, and the out-of-pocket maximum is $5,000.

Source: Commission staff created the scenarios based on cost-sharing amounts common in the healthcare
insurance industry. The prices used in the scenarios are general, estimated prices for hypothetical procedures.
They are not actual negotiated rates between providers and insurers; negotiated rates are the basis for cost-
sharing and are considered proprietary information.

commonly called coinsurance. Because the health plan’s out-of-pocket
maximum for the year is $5,000 in these scenarios, the insurer covers the
cost over that amount. For example, in a scenario for a procedure that
costs $35,000, the insured person could pay between $2,500 and $5,000,
and the insurer could pay between $30,000 and $32,500, depending on the
deductible and how much the patient has already paid that year. However,
even if the procedure cost more than $35,000, the patient would not pay
more than $5,000. In contrast, for a less expensive procedure with a price
ranging from $3,000 to $6,000, the patient does not reach the $5,000 out-of-
pocket maximum in any of the hypothetical scenarios and could pay from
$600 to $3,200 for the procedure. There are countless possible scenarios,
but generally, because of health insurance plans and cost sharing, people
with health insurance are often not aware of and do not pay the full cost
of their healthcare and therefore might not be motivated to search for the
procedures they need for a lower cost.



It is important to remember that healthcare is not a commodity; choosing
the right provider can be a complex decision with serious ramifications.
When making decisions about their healthcare, consumers are often also
concerned about the quality of services, which can affect their choice of
providers. They might prioritize quality over cost, assuming that higher
cost means higher quality. One study found a substantial minority of
consumers didn’t choose low-cost providers and equated higher prices
with higher quality.” In a 2014 study, the US Government Accountability
Office also reported that “researchers have found that many consumers
assume that all providers offer good quality care, while others have the
misconception that higher-cost providers will provide higher quality of
care than lower-cost providers.”*® But a nationally representative survey
conducted by researchers in 2014 showed that 58% to 71% of Americans do
not think that price and quality were associated, while 21% to 24% thought
there was an association, and 8% to 16% were unsure.’® Furthermore,
patients often have a relationship with their doctors and trust them, and
because they might be more concerned about quality than cost, they are
likely to follow the doctor’s recommendation rather than shop for a lower-
cost provider for the procedure, especially for serious health issues.*

Even if a consumer does choose to shop, it can be more difficult to assess
the quality of healthcare than other goods and services. Measuring and
communicating healthcare quality is challenging—it is measured in
different ways, and the data is not always available or easy to interpret.®
For example, the Centers for Medicare & Medicaid Services (CMS) has
been collecting quality data from hospitals for about ten years, and it has
only recently started to include data from other types of facilities, such
as ambulatory surgical centers.* In fact, higher-cost healthcare does not
always mean the care is higher quality. Authors of a meta-analysis of
61 studies conducted on the relationship of healthcare cost and quality
found that the research is inconsistent.*> Most of these studies found the
association between cost and quality —regardless of whether it’s positive
or negative—is small to moderate. Regardless, consumers commonly do
not have clear information or understanding about healthcare quality and
cost, and stakeholders agree that they should have both.

¥ Hibbard et al. 2012.

% US Government Accountability Office 2014.

% Phillips, Schleifer, and Hagelskamp 2016.

% Antos and Rivlin 2019; Chernew et al. 2019; Frakt and Mehrotra 2019; interviews with Judy
Muck, executive director, Missouri Consolidated Health Care Plan, April 22, 2020; and Gloria
Sachdev, president and CEO, Employers’ Forum of Indiana, May 6, 2020.

% Sinaiko and Rosenthal 2011; interviews with Larry Van Horn, economist, Vanderbilt Owen
Graduate School of Management, March 24, 2020; and Laurie Lee, executive director, Benefits
Administration, Tennessee Department of Finance and Administration, February 4, 2020.

¥ CMS.gov 2020a; interview with Rob Graybill, vice president, Strategy and Business
Development, Sapphire-Digital, SmartShopper, October 16, 2020.

% Hussey, Wertheimer, and Mehrotra 2013.
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Consumers, though
concerned about
quality of services,
commonly do not have
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healthcare quality and
cost.




Cost Savings of Right to Shop Programs

Consumers, with or
without insurance,
could locate lower-cost
providers and services,
but it would require
considerable time and
effort, and they may not
find useful information
or save money.

Price comparison tools and incentive and reference
pricing programs are examples of strategies used to help
and encourage people to shop for healthcare services.

If consumers choose to shop for healthcare services, they need to know
the prices of the services before they receive them, as they do in markets
for other goods and services. In his book The Price We Pay, What Broke
American Health Care—and How to Fix It, author Marty Makary summarizes
the importance of price transparency as follows: “The prerequisite of any
free market is viewable pricing information. . .”* Within healthcare, where
prices are not always clear or easy to find, creating transparency is viewed
as a necessary foundation before implementing policy efforts to reduce
costs such as incentive and reference pricing programs.” To make it easier
for people to shop, the federal government, states, and insurers are taking
steps to make more pricing information easily available to consumers.
Online tools, for example, can help make prices more transparent and
accessible, making shopping easier. Taking it a step further, some states
are implementing incentive and reference pricing programs with the intent
to encourage people to use the tools to shop.

There are a variety of ways to shop for lower-cost healthcare
services.

Consumers can shop for healthcare in several ways—whether they have
health insurance or not.* When making decisions about health insurance
plans, consumers have choices and options depending on their needs,
the plan designs, and costs. Anyone can access the federal marketplace
website for assistance and to find information on many healthcare topics
such as health plans, cost and quality of providers, and identifying
healthcare services that best meet their needs.*” They can also directly
contact healthcare providers or possibly search their websites to find and
compare cost and other information for a procedure. Fourteen states have
publicly accessible websites with cost comparison tools that both insured
and uninsured people can use to shop.* Although consumers could locate
lower-cost healthcare providers and services using these methods, it would
require considerable time and effort to gather and compare the information,
and even after searching, they might not find useful information or save
money. Patients might not know exactly which procedures or services they
need, and complications might lead to the need for additional services that

% Makary 2019.

% Berenson et al. 2020; Pacific Business Group on Health 2013; Sachdev, White, and Bai 2019;
interview with Chris Whaley, policy researcher, RAND Corporation, April 1, 2020.

% Information gathered from Commission staff interviews with stakeholders; Schencker 2018; US
Government Accountabililty Office 2011.

¥ CMS.gov 2018b. See also healthcare.gov.

0 Arizona, Colorado, Connecticut, Florida, Maine, Maryland, Massachusetts, New Hampshire,
New York, New Mexico, North Carolina, Texas, Virginia, and Washington.



they did not anticipate. Prices for healthcare services are not always easy
to find or understand and might not be specific to the patient’s situation.*

People with health insurance have more options for searching price
information than those without insurance. They could directly contact
their insurer, often with a toll-free number, and talk with a representative
to request information in order to get a more accurate idea of their out-of-
pocket costs based on their specific health plan. Insurers also commonly
make online tools and other resources available so that their enrollees can
search and compare costs and providers.*? However, these options could
be challenging for some people if, for example, they don’t have access to
reliable internet or aren’t comfortable using the internet and the online
tools. People without insurance must navigate the shopping process and
the healthcare system without the help of or tools offered by an insurer.
Without consumer-friendly and accessible tools making prices transparent,
helping to compare costs, and locating lower-cost, high-quality providers,
shopping for healthcare would likely be more challenging and burdensome
for most people, insured or not.

The federal government is working towards greater healthcare
price transparency for consumers.

Both the legislative and executive branches of the US government are
moving to make healthcare price information more available to the public.
As of January 2019, a federal rule requires hospitals to make available
online to the public a list of the standard charges for each item and service
they provide. This information is to be updated at least annually.*® These
charge lists, called chargemasters, are typically long and complex and use
billing codes that most consumers likely don’t understand, rather than
clear descriptions.** The information can be difficult to find and is not
organized in a way that allows the average consumer to easily compare
prices. Additionally, the chargemaster lists do not represent the prices
insured people pay for services because hospitals and insurers negotiate
other prices based on those lists. These negotiated prices are amounts
actually paid and are typically lower than amounts itemized on the
chargemaster lists.*

Two additional federal rules address healthcare price transparency. One
clarifies that the charge lists hospitals are required to make available to the

4 Mehrotra, Chernew, and Sinaiko 2018; Mehrotra et al. 2017.

# Interviews with Rachel Jrade-Rice, assistant commissioner, Division of Insurance, Tennessee
Department of Commerce and Insurance, March 12, 2020; and David Locke, vice president, state
government relations, BlueCross BlueShield of Tennessee, April 7, 2020.

* Federal Register 83, no. 160 (August 17, 2018): 41144, https://www.govinfo.gov/content/pkg/FR-
2018-08-17/pdf/2018-16766.pdf; Federal Register 83, no. 192 (October 3, 2018): 49836, https://www.
govinfo.gov/content/pkg/FR-2018-10-03/pdf/2018-21500.pdf. See also CMS.gov 2018a.

# Gee 2019; National Conference of State Legislatures 2020b.

* Meyer 2019.
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The executive branch
of the US government
has finalized federal
rules and Congress has
recently introduced
legislation to make
healthcare price
information more
available to the public.

public include negotiated rates with third-party payers (insurers) effective
January 1, 2021.* However, the final rule was challenged in the US District
Court for the District of Columbia.*” The plaintiffs allege the US Department
of Health and Human Services “lacks statutory authority to require and
enforce this provision” and that it “violates the First Amendment by
compelling the public disclosure of individual rates negotiated between
hospitals and insurers in a manner that will confuse patients and unduly
burden hospitals.”# The court upheld the federal rule in June 2020, the
plaintiffs appealed, and the case is pending before the US Court of Appeals
for the District of Columbia Circuit.* Another final rule was released in
October 2020 that will require insurers to either provide their enrollees
with an online tool that would estimate their out-of-pocket costs for all
covered services or provide the information in writing if requested by
enrollees. Insurers will also be required to disclose their negotiated rates
for in-network providers and allowed amounts paid for out-of-network
providers on a public website.”

Congress has recently introduced legislation that would improve price
transparency. In June 2019, the Senate introduced the Lower Health
Care Costs Act, which would make several changes relating to healthcare
coverage, costs, and services, including requiring insurers to make certain
information, such as estimated out-of-pocket costs, accessible to enrollees
through technology like mobile applications.”® No action has been taken
on this bill since July 2019. The Senate also introduced the Healthcare
PRICE Transparency Act in June 2020, which would essentially codify the
two recent final executive branch rules.?> No further action has been taken
on this bill as of August 2020.

The Tennessee General Assembly has passed legislation to
improve healthcare price transparency and enable shopping for
healthcare services.

Public Chapter 407, Acts of 2019, requires private insurance carriers
(insurers) in Tennessee to provide healthcare price information for their
enrollees to help them shop for lower-price services and providers. See
appendix A for a copy of that legislation. Beginning December 1, 2020,
insurers must provide interactive websites and toll-free phone numbers to

* Federal Register 84, no. 229 (November 27, 2019): 65524; https://www.govinfo.gov/content/pkg/
FR-2019-11-27/pdf/2019-24931.pdf. See also CMS.gov 2019a.

4 American Hospital Association et al v Azar, Case 1:19-cv-03619-CJN.

% American Hospital Association 2019.

# Armour 2020; King 2020.

% CMS-9915-F. See also CMS.gov 2020c.

1 U.S. Congress, Senate, Lower Health Care Costs Act, S 1895, 116th Cong., 1st sess., introduced in
Senate June 19, 2019, https://www.congress.gov/116/bills/s1895/BILLS-116s1895rs.pdf.

%2 U.S. Congress, Senate, Health Care PRICE Transparency Act, S 4106, 116th Cong., 2nd sess.,
introduced in Senate June 30, 2020, https://www.congress.gov/116/bills/s4106/BILLS-116s4106is.
pdf. See also Grassley 2020.


https://www.govinfo.gov/content/pkg/FR-2019-11-27/pdf/2019-24931.pdf
https://www.govinfo.gov/content/pkg/FR-2019-11-27/pdf/2019-24931.pdf
https://www.congress.gov/116/bills/s1895/BILLS-116s1895rs.pdf
https://www.congress.gov/116/bills/s4106/BILLS-116s4106is.pdf
https://www.congress.gov/116/bills/s4106/BILLS-116s4106is.pdf

help their enrollees get information on their out-of-pocket costs or average
costs paid by the insurers to service providers within the insurer’s network
for comparable services.” Comparable healthcare services include, but are
not limited to, physical and occupational therapy, radiology and imaging,
laboratory, and infusion therapy services.** Along with cost information,
insurers are required to include quality data for their in-network service
providers to the extent available.”® Some insurers already provide price
tools on their websites, along with toll-free phone numbers, because they
want their enrollees to have access to the information, and they consider
these tools a market expectation.®® The state has now made these tools
mandatory for a limited subset of plans but is prohibited from mandating
them for others under state and federal law. The tools offered by insurers
typically do not help people without insurance.

Tennessee’s new law applies only to certain types of individual and
group health plans, covering approximately 11.4% of Tennesseans.” The
state law does not apply to health plans that are regulated by the federal
Employee Retirement Income Security Act of 1974 (ERISA),*® which
cover approximately 38.5% of people in Tennessee.”® See figure 1 for an
explanation of the types of plans that are regulated by ERISA. However,
these types of health plans could, and some do, offer cost tools for their
enrollees in the state.’” Tennessee’s law also doesn’t apply to Medicare
plans because they are regulated by federal law.*" Additionally, the state,
local education, and local government health plans that are managed
by the Tennessee Division of Benefits Administration are not affected.®
TennCare—Tennessee’s version of Medicaid —and individual plans that
are “grandfathered” under the federal Patient Protection and Affordable

% Tennessee Code Annotated, Section 56-7-604.

54 Tennessee Code Annotated, Section 56-7-602.

% Tennessee Code Annotated, Section 56-7-604.

56 Interviews with Rachel Jrade-Rice, assistant commissioner, Division of Insurance, Tennessee
Department of Commerce and Insurance, March 12, 2020; David Locke, vice president, state
government relations, BlueCross BlueShield of Tennessee, April 7, 2020; Mandy Haynes Young,
lobbyist, Butler Snow LLP, December 16, 2019; and Rob Graybill, vice president, Strategy and
Business Development, Sapphire-Digital, SmartShopper, March 9, 2020.

% Emails received from Rachel Jrade-Rice, assistant commissioner, Division of Insurance,
Tennessee Department of Commerce and Insurance, May 19 and 20, 2020.

% 29 U.S.C.S. § 1144 (ERISA Act sec. 514).

% Emails received from Rachel Jrade-Rice, assistant commissioner, Division of Insurance,
Tennessee Department of Commerce and Insurance, May 19 and 20, 2020.

% Interviews with Laurie Lee, executive director, Benefits Administration, Tennessee Department
of Finance and Administration, February 4, 2020; and Rob Graybill, vice president, Strategy and
Business Development, Sapphire-Digital, SmartShopper, March 9, 2020.

1 42 CFR § 422.402; interview with Rachel Jrade-Rice, assistant commissioner, Division of
Insurance, Tennessee Department of Commerce and Insurance, March 12, 2020.

2 Email received from Laurie Lee, executive director, Benefits Administration, Tennessee
Department of Finance and Administration, June 11, 2020. Health plans provided through the
Tennessee Farm Bureau are also exempt under Tennessee Code Annotated, Section 56-2-121. See
also Pellegrin 2020.
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Care Act are specifically exempted from Tennessee’s law to prevent
unintentional conflicts with existing state or federal laws.®®

Figure 1. Self-Insured Health Plans Offered by Private Employers
are Regulated by ERISA

Under self-insured health insurance plans, also called self-funded plans, “a group sponsor (like the
state) or employer, rather than an insurance company, is financially responsible for paying the plan’s
expenses, including claims and plan administration costs.”” Instead of paying premiums to insurance
companies, the sponsors of these plans take on the risk, do the insuring, and pay claims from an
insurance fund or claims reserve funded by the premiums paid by their insured employees. The
sponsors contract with third-party companies to administer the services for the plan. For example,
the Tennessee Division of Benefits Administration currently contracts with BlueCross BlueShield of
Tennessee and Cigna to administer services for state, local education, and local government employees
who are enrolled in one of the self-funded health plans offered by the Division. Many state and public
employee health insurance plans, including Tennessee’s, and health plans offered by large private
companies to their employees are self-insured. Self-insured plans offered by private employers are
regulated by the federal Employee Retirement Income Security Act of 1974 (ERISA)—not by states.

“Partners for Health “Definitions.”

See also: Claxton et al. 2019; National Conference of State Legislators 2020a; Partners for Health “Health
Insurance;” interview with Laurie Lee, executive director, Benefits Administration, Tennessee Department of
Finance and Administration, February 4, 2020.

Other states are also improving price transparency and access
to price comparison tools for both insured and uninsured
consumers.

Tennessee is not the only state with laws requiring healthcare price
comparison tools. An additional seven states—Connecticut, Florida,
Georgia, Maine, Massachusetts, Missouri, and Virginia—require private
insurers to provide price information for their insurance enrollees.** While
these tools are not all necessarily available to the public, some are, such
as Georgia’s, which must make the information publicly accessible.®
The laws vary, but in general do not have many specific requirements
for insurers. Connecticut, Maine, Massachusetts, Missouri, and Virginia
require insurers to provide cost information through a website and a
toll-free telephone number; Maine also gives insurers the option to refer
enrollees to the Maine health price comparison tool, which is available to
the public. Connecticut, Maine, and Virginia require the insurer to also
provide quality information, while Massachusetts and Missouri do not.
Florida’s law differs.®® It applies only to health maintenance organizations

% Tennessee Code Annotated, Section 56-7-608; email received from Brian Hoffmeister, director,
policy analysis, Division of Insurance, Tennessee Department of Commerce and Insurance, July
10, 2020.

# Connecticut General Statute. § 38a-477e; Florida Statute § 641.54; Georgia Code Annotated § 33-
24-59.27; Maine Revised Statutes Title 24-A § 4303; Massachusetts General Laws Part I, Title XXII,
Chapter 1760, § 23; Missouri Revised Statutes § 376.446; Virginia Code Annotated § 38.2-3463.

% Georgia Code Annotated § 33-24-59.27.

% Florida Statutes §641.54.




(HMOs) and requires insurers to make available to its enrollees on its
website or by request the estimated copayment, coinsurance percentage,
or deductible, whichever is applicable, for any covered services. It does not
specify that insurers provide a phone number or require them to provide
information about quality. Several other states have price transparency
legislation pending.®” Figure 2 shows examples of the tools offered by two

private insurers.

Cost Savings of Right to Shop Programs

Aetna

wvacuia

Home Benefits Claims & Spending Find Care & Pricing Pharmacy Stay Healthy

Find Care & Pricing

Search For

<Q knee ) oJames

All Results (17)

[ Procedures (5)

2 Providers (12)

Nancy W. Kneeberg, MD

Practitioner

Henrietta Kneeward, DDS
Practitioner

Glet

Prac

Kneeland

vaetna

Home

Benefits Claims & Spending Find Care & Pricing Pharmacy Stay Healthy

€ Back to Results

Glenn J. Kneeland

Practitioner

ACCEPTING NEW PATIENTS

IN-NETWORK

© 345 Main Street
Denver, CO 80220

1.2 miles from you

Q, (555)234-5678

Details
Languages Spoken Office Information
English NPIID - 983892

Provider ID - 049303
Cap Office ID - 484933

Spanish

Figure 2. Examples of Private Insurers’ Healthcare Price Comparison Tools

cuments & Forms

Near

< 1500 Wynkoop, Denver, CO 80202 X

-
>
-
-
Price a Service X
Who needs care?
v
For what service:
pe v
Member rate $92
nsurance pays 50
Estimated Cost 92

7 As of October 2020, Alaska, Illinois, Louisiana,

transparency legislation pending.
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Figure 2. Examples of Private Insurers’ Healthcare Price Comparison Tools (continued)

BlueCross BlueShield of Tennessee

My Network ~ Woodbine, TN —37211

Browse by Category M o Q  Soecialties. Procedures and Providers

My Benefits for Better Health

Now you can talk with a board-certified doctor from anywhere at anytime through our
telehealth program

Get to Know PhysicianNow® Powered by MDLive

We want to make managing your health as easy as possible. With PhysicianNow, you can speak with a doctor 24/7.
simply call or video chat. It's fast and affordable.

Learn More

MRI Lumbar Spine Estimated Costa
$390 - $802

All People & Places ~  AllGenders ~ Al Patient Ratings ~  AllBlue Distinction Programs ~  MoreFilters

THN 50miles v

NDLY NOTE

AEMBER: You should always verify with your doctor at the time of service. Blue Network doctors and hospitals offer specially negotiated rates for services, and you will pay a lower copay amount when you use them. This applies ... View More

mates are not a confirmation of coverage or benefits. The Healthcare Cost Estimator tool is designed to help you plan for health care costs. Your actual cost may be different based on your health status and services provided. Fi ... View More

w o © Mapview SortBy Cost (Lowes.. v

Colin G Cros by, MD O Add to Compare View Profile

Orthopaedic Surgery

CATIC ; Your Estimated Cost
LocATION Yo Yo W e W 50 View Trating >
Crosby,Colin G,MD $390
2001 Woodmont Blvd, Nashville, TN 37215 ® 3 Affiliations
$0 Your plan's estimated cost
Get directions
[3  Additional procedures here 390 Total estimated cost
CONTACT INFORMATION Close ~
Phone: 615-324-1600 1 Completed Education in 2012
+ Accepting New Patients [z=]! inyour network
. Macon County General Hospital O Addto Compare View Profile

Source: Emails received from Mandy Haynes Young, lobbyist, Butler Snow LLP, August 20, 2020; and
Carla Raynor, vice president consumer experience and brand management, BlueCross BlueShield of
Tennessee, August 18, 2020.
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Fourteen states—Arizona, Colorado, Connecticut, Florida, Maine,
Maryland, Massachusetts, New Hampshire, New Mexico, New York,
North Carolina, Texas, Virginia, and Washington—have at least some
health cost information available to the public on their websites.”® See
appendix B for information about these 14 states” websites. Five of these
states—Connecticut, Florida, Maine, Massachusetts, and Virginia—also
require private insurers to provide price information for their insurance
enrollees. Public websites showing prices could help people with or
without insurance compare prices and quality for healthcare services
and providers. The level of detail and format of the information in each
state’s tool varies, and some are relatively new. New Hampshire has had
a public website since 2007, and it is one of the oldest.” Indiana’s state
legislature passed legislation in 2020 mandating that the state request
proposals from companies to set up a consumer website.”” Tennessee does
not have a publicly available online tool. People in Tennessee without
health insurance will still have to contact providers directly to gather
price information and shop for healthcare. Figure 3 shows screenshots
of Maine, Massachusetts, and New Hampshire’s public healthcare price
comparison tools.

% California is required to have one substantially completed by July 1, 2023. CA Health & Safety
Code Section 127671.

% Tu and Lauer 2009; Tu and Gourevitch 2014.

7 Indiana Code Annotated Title 16, Article 21, Chapter 17.
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Figure 3. Examples of States’ Public Healthcare Price Comparison Tools

Maine
CompareMaine - https://comparemaine.org/

”"l CompareMaine

Home ] Compare Costs & Quality H Find a Facility H Methodology 'l Trends | Rx Costs
health costs & quality L J ! I 1

Compare the Costs &
Quality of Healthcare
Procedures in Maine

Know What to Expect Before You Receive Care

Find the Cost of a Procedure

Show the cost of:

MRI scan of leg joint E

Maine State Average
Imaging procedure cost estimates include the cost of taking the image and the cost of interpretingit. If the
imaging and interpretation are done by different providers, the total cost is attributed to the facility that has $909
the highest payment (usually the facility providing the imaging) even if they did not provide both services.
Sometimes a provider may offer a discount if more than one image s taken.

-1 .l Learn About The Data
= List QMap

Search: SHOWBIICES by InSik shick comiaby

l— Compare Selected Facilities Sortby: | Facility Name v Average Total Cost

o Bridgton Hospital

10 Hospital Dr Bridgton, ME 04009-1148
View more quality data $1,155

cost breakdown

|
all al
; ) S count of 110
Patient Preventing Serious Preventing Healthcare- count of 110
Erperience Complications Associated C. diff Infections

o Calais Regional Hospital
24 Hospital Ln Calais, ME 04619-1329

Multiple locations $1 ,846
View more quality data cost breakdown
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Massachusetts
CompareCare - https://masscomparecare.gov/

Compare Treatment Costs Get Quality Care

Check the average cost for
common procedures

LET'S GET STARTED

o What treatment are you having?

Search by medical procedure or CPT code

BROWSE BY TYPE

I'M LOOKING FOR CARE PROVIDERS

Within | 10 mi from | zip code of Any Provider Type

COMPARE SELECTED

Provider Type of provider Town/City

O Longwood MRI Specialists Inc Physician Brookline

O Winchester Hospital - Shields MRI Clinic Wobum

O UMASS Memorial MRI Center Clinic Worcester

0O Newton Wellesley Hospital Acute Hospital Newton
Lower
Falls

O Massachusetts General Physicians Physician Boston

Organization, Inc

Why can't | find my procedure?

Provider name

? comparecare A TRUSTED SERVICE OF THE COMMONWEALTH OF MASSACHUSETTS

FIND A PROVIDER BY NAME

What might this

procedure cost? [

$ 637

$ 685

$ 700

$818

$837

Ask Informed Questions

Figure 3. Examples of States’ Public Healthcare Price Comparison Tools (continued)

What is a CPT code?

Troubleshoot an Issue

MY INSURANCE COMPANY IS

| Don't Know

(What if I'm not insured?)

Details

No details available. Why?
No details available. Why?

No details available. Why?

QUALITY

No details available. Why?
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Figure 3. Examples of States’ Public Healthcare Price Comparison Tools (continued)

New Hampshire
NH HealthCost - https://nhhealthcost.nh.gov/

Providers Lab Work Price Check NH Insurance Market Report Statewide Rates Report

NH HealthCosE Health Costs Quality of Care A Guide to Health Insurance Employer Resources About

Health Costs

Compare the estimated cost for ocutpatient healthcare services in and arcund New Hampshire.

Start Here Insurance Carrier Cost Estimates

Start Your Health Cost Comparison

Compare the estimated cost of healthcare procedures by medical provider or facility. Select your health insurance company to improve the accuracy of your

estimates as each insurance company negotiates different discounts for ser

ViCes.

Compare Cost for...

Medical Procedures Dental Procedures

A Before seekir r health insurance comy confirm if a provider is covered by your plan

Medical Procedures v
MRI - Back (outpatient) Erosedune Neme
MRI - Back (outpatient) v

Insurance Carrier * &

Idonothavem v

imate of Total Cost ¥

Filter Results:

Actual driving

$ Statewide Estimate of Total Cost 32,797
Estimateof  Uninswed  WhatYouWil | Typical Patent
Total Cost®  Discount @ Pay @ Complexity @
O Four Seasons Imaging 3788 0% $788 MEDIUM
O New Hampshire Open Mri $839 0% $839 MEDIUM
O Steward Medical Group $920 0% $920 MEDIUM
O Lawrence General Hospital $963 0% $963 MEDIUM
O Seacoast Dermatology, $1,260 0% $1260 MEDIUM
O Derry Imaging Center 31,386 0% 81386 MEDIUM
O Seacoast Orthopedics & Sports Medicine $1,508 0% $1508 MEDIUM
O Wentworth-Douglass Hospital $1,508 40% $905 MEDIUM
' Upper Connecticut Valley Hospital $1,736 % $1,024 MEDIUM
O i iologists - Derry Imaging 51,883 0% $1.883 MEDIUM

WWW.TN.GOV/TACIR



Most of the states providing public tools get their data from an all-payer
claims database (APCD), which supplies the price information that
consumers can then search and use. APCDs are repositories of health
insurance claims cost and quality data thatis collected from various sources,
including Medicaid and Medicare, private insurers, dental and drug plans,
state health plans, and others.”” They are typically started and managed
by states, although there are some APCDs run by private organizations as
well.”? Each state creates its own guidelines and rules for gathering data
and managing its database. Although they are used as a source of data
for public websites, they more commonly serve as a database available
to researchers and government agencies when analyzing policy strategies
and making decisions about healthcare cost and quality. At least 19 states
have APCDs that are available to researchers and government agencies,”
and at least ten states are studying or implementing an APCD.” Ten of
the fourteen states that have public websites use an APCD to support their
consumer website;”> New Mexico uses average Medicaid cost estimates,
not an APCD;” Texas uses data from health plans regulated by the Texas
Department of Insurance;”” Arizona uses 2011 inpatient discharge data
from Arizona hospitals;”® and North Carolina also uses data collected from
hospitals.”

Gathering data from the various sources can be a challenge for states,
particularly from health plans that are regulated by ERISA. In 2016, the
United States Supreme Court ruled in Gobeille v. Liberty Mutual Insurance
Company that ERISA essentially preempts state law, prohibiting states
from requiring ERISA health plans to submit claims data.*® However,
some ERISA plans do work with states and submit their data voluntarily to
ACPDs. Tennessee passed alaw to establish an APCD in 2009.5 In 2016, the
Tennessee Attorney General opined that because of the Supreme Court’s
decision, the state is prohibited from requiring health plans governed by
ERISA to submit data and therefore can’t enforce the law as written.®
Because ERISA regulates over a third of all health plans in Tennessee and

/I National Conference of State Legislatures 2018a; National Conference of State Legislatures
2018b.

2 Examples include Fairhealth.org, guroo.com, and Health Care Cost Institute.

7 Arkansas, Colorado, Connecticut, Delaware, Florida, Hawaii, Kansas, Maine, Maryland,
Massachusetts, Minnesota, New Hampshire, New York, Oregon, Rhode Island, Utah, Vermont,
Virginia, and Washington. Berenson et al. 2020; other states” websites.

7 Alaska, California, Idaho, North Carolina, New Jersey, New Mexico, Montana, Pennsylvania,
West Virginia, and Wyoming. Berenson et al. 2020.

”» Colorado, Connecticut, Florida, Maine, Maryland, Massachusetts, New Hampshire, New York,
Virginia, and Washington. Information gathered from other states” websites. See appendix B.

76 New Mexico Department of Health 2017.

77 Texas Department of Insurance “Texas Healthcare Costs Consumer Information Guide.”

8 Arizona Department of Health Services 2020.

7 North Carolina Department of Health and Human Services “Transparency in Health Care
Costs.”

% Gobeille v. Liberty Mut. Ins. Co., 136 S. Ct. 936 (2016); Abdeljaber et al. 2020.

81 Tennessee Code Annotated, Section 56-2-125.

8 Opinion No. 16-42, Office of the Tennessee Attorney General, December 7, 2016.
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While the goal of price
comparison tools is to
provide healthcare price
and quality information
for consumers in a way
that is accessible and
easy to use, cost savings
resulting from the use of
price tools widely varies.

a large amount of data was not accessible, the usefulness of the APCD was
viewed as limited, and the initiative was ended.®* Although Tennessee
does not currently have an ACPD, the language for its establishment and
maintenance remains in statute.

Even though public price tools and APCDs can benefit more people than
the tools provided enrollees by private insurers, they can be expensive and
challenging to create and maintain. It generally takes about a year and
a half from the startup of an APCD to data availability, and startup and
annual maintenance costs can range from less than $500,000 to as much
as $4 million.** For example, the Indiana Legislative Service estimated
that an Indiana APCD database could cost $1.8 million to $2.4 million in
its first year and $250,000 per year to operate.*® New Hampshire spent
over $1.8 million between 2014 and 2018 upgrading and maintaining both
its database and the NH HealthCost website, which originally launched
in 2007.%¢  Although both the database and public website are complex
undertakings, and the costs associated with their development can be
intertwined, the database is typically the larger and more costly portion of
the overall effort.

Price comparison tools can help people save money, but not a
lot of people use them.

While the goal of price comparison tools is to provide healthcare price
and quality information for consumers in a way that is accessible and easy
to use, cost savings resulting from the use of price tools varies. Several
studies, however, do show some price savings.”” For example, a 2014 study
of 18 employers who provided a price comparison tool for their insured
employees found that for employees who accessed and used the tool, claims
payments were $3.45 (13.93%) lower for lab tests, $124.74 (13.15%) lower for
MRIs, and $1.18 (1.02%) lower for clinic visits.*® The study authors did not
analyze the amount that patients paid out of pocket for the procedures, but
they concluded that when people have access to and use price information
before receiving services, total claims payments for these services are
lower. A 2019 study of New Hampshire’s public cost comparison tool, NH
HealthCost, looked at the effect the tool had on costs. The tool is a state-run
website available to the public that allows people to search for healthcare
prices by service provider. It also allows the insured to search for out-of-
pockets costs for services based on their insurance company. The study
showed that during the five-year period after the website’s launch, the cost

% Interview with Larry Van Horn, economist, Vanderbilt Owen Graduate School of Management,
March 24, 2020.

8 Abdeljaber et al. 2020.

8% Erdody 2020.

% Email received from Maureen Mustard, director of healthcare analytics, New Hampshire
Insurance Department, May 29, 2020.

8 Lieber 2017; Whaley 2019; White et al. 2014; Wu et al. 2014.

% Whaley et al. 2014.



of medical imaging procedures —including x-rays, computed tomography
(CT) scans, and MRIs—decreased by 5% for patients with insurance and
4% for insurers.*” Patients saved approximately $7.9 million, and insurers
saved $36 million over the study period. The study did not look at the
effect on costs paid by the uninsured in the state. A 2017 study of the
California Public Employees” Retirement System (CalPERS) also found
savings—though use of the tool did not result in lower prices paid for lab
tests or visits, it did result in an average 14% lower prices paid for imaging
in the first 15 months.”” One study found that consumer access to a price
comparison tool by employees of private businesses led to a reduction of
1% to 4% in providers’ laboratory test prices but had no effect on office
visit prices.”

Overall, tools can help save money, but these savings are limited and
not guaranteed. While some studies show savings, one actually showed
an increase in out-of-pocket spending for patients who used the tools.
Researchers found in a 2016 study that out-of-pocket spending for
outpatient services by employees of two private businesses increased by
$59 (2.9%) during the 15 months after the introduction of the tool.”> The
researchers speculate that spending might have increased because people
using the tools related higher prices to higher quality and as a result chose
higher-price providers, especially when they had already met their out-of-
pocket maximum. They also noted that the study did not find evidence
of meaningful savings associated with availability of a price transparency
tool. Another study concluded “Simply offering a price comparison tool
is not sufficient to meaningfully decrease health care prices or spending.”*

Even when tools are accessible, people typically don’t use them to search
for shoppable services. Studies have found that while transparency tool
usage-rates vary, they are generally low,” ranging from approximately 1%
to 26.8%.” For example, one study found that over a three-year period,
1% of New Hampshire’s residents used its tool; 41% of the searches were
conducted by people without insurance and 59% by those with insurance.”
The three most common searches were for outpatient services, MRIs, and
CT scans. A 2017 study of the CalPERS price tool found that 12% of state
employees and retirees used it in the first 15 months it was available.” At
the other end of the range, one study found that 26.8% of insured employees
used tools provided by their employers to search before visiting clinics.”®

8 Brown 2019.

% Desai et al. 2017.

91 Whaley 2019.

92 Desai et al. 2016.

% Desai et al. 2017.

% Frakt and Mehrotra 2019.

% Mebhrotra, Brannen, and Sinaiko 2014; Whaley et al. 2014. See also Berenson et al. 2020; Desai et
al. 2016; Desai et al. 2017; Gourevitch et al. 2017; Lieber 2017; Whaley, Brown, and Robinson 2019.
% Mehrotra, Brannen, and Sinaiko 2014.

% Desai et al. 2017.

% Whaley et al. 2014.
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To encourage people
to shop and choose
lower-cost healthcare
providers, incentive
programs, also called
rewards, shared
savings, or “right to
shop” programs, can be
offered by state or other
government employee
health plans, private
employers, or insurers.

Cost savings are restricted by the low usage-rate of the tools. During
interviews with Commission staff, several stakeholders emphasized the
importance of educating consumers and promoting the tools to encourage
their use.”

Incentive and reference pricing programs can encourage
people to use price comparison tools to shop for
healthcare services.

One way to address low usage of price comparison tools is to offer incentives
that encourage people to shop and choose lower-cost healthcare providers.
Incentive programs, also called rewards, shared savings, or “right to shop”
programs, can be offered by state or other government employee health
plans, private employers, or insurers who will share savings if the patient
shops and chooses a lower-cost provider.' Not all procedures and services
are rewarded —although programs vary, they usually include shoppable
services that have large enough cost differences between providers to result
in savings and make a reward worthwhile. Higher-cost procedures such as
surgeries have the potential to save more than lower-cost procedures such
aslab tests.!”" Often health plans or insurers will contract with a third-party
vendor such as Sapphire-Digital (SmartShopper) or Healthcare Bluebook
to operate and maintain the tools and programs. These companies charge
either a flat fee (per health plan enrollee) or a percentage of the savings that
result from the incentive program.'®

Patients can choose to participate and then take a few basic steps to shop
and receive incentives that vary depending on the program.'®® See figure
4. Patients can search prices for services and choose providers using an
online tool or a toll-free number either with or without first obtaining a
doctor’s recommendation. The reward they receive is typically cash, a gift
card, or a credit to a health savings or spending account that can only be
used on future healthcare services. The reward amounts are calculated as
a percentage of the average savings for services and procedures—often
ranging from $25 to $500 per procedure—and usually patients must use

% Interviews with Lacey Blair, senior director, advocacy, and Joe Burchfield, senior vice president,
government affairs, Tennessee Hospital Association, February 27, 2020; Rob Graybill, vice
president, Strategy and Business Development, Sapphire-Digital, SmartShopper, March 9, 2020;
David Locke, vice president, state government relations, BlueCross BlueShield of Tennessee, April
7,2020; Scott Weden, benefits & wellness manager, New Hampshire HealthTrust, August 6, 2020;
and Chris Whaley, policy researcher, RAND Corporation, April 1, 2020.

10 Gudiksen 2019; Foundation for Government Accountability 2019.

101 Interviews with Rob Graybill, vice president, Strategy and Business Development, Sapphire-
Digital, SmartShopper, March 9, 2020; and Bill Kampine, co-founder & senior vice president,
Healthcare Bluebook, September 11, 2020.

102 Interviews with Delos DeCelle, senior manager, State Employee Health Plan, Kansas State Self
Insurance Fund, April 14, 2020; Judy Muck, executive director, Missouri Consolidated Health Care
Plan, April 22, 2020; and Kodie Nix, project manager, shared savings program contract manager,
Florida Department of Management Services, March 17, 2020.

1% Whaley et al. 2019; Commission staff interviews with representatives from other states with
incentive programs.
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their insurer’s tool to shop before receiving the reward. Figure 5 shows
hypothetical cost scenarios accounting for rewards and cost sharing
between patients and insurers for three procedures with different price
ranges, including both before and after the patient has met the deductible
amount designated by their health plan. See appendix C for additional
hypothetical cost scenarios.

Figure 4. Basic Steps of Healthcare Shopping
Incentive Programs

Enroll in program or be automatically
enrolled

See your physician

Use online tool or call to find high-value

(low cost and high quality) options

Receive service from high-value provider
of your choice

Receive reward

The process varies depending on the program. Consumers could use
the tools to shop for physicians as well as procedures and services.

Source: Commission staff interviews with representatives from other
state employee health plans with incentive programs; Foundation for
Government Accountability 2019.
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Figure 5. Hypothetical Cost Scenarios for an Incentive Program

The following three scenarios assume the patient has paid zero towards their $1,000 annual deductible

before receiving the procedure.

PROCEDURE ONE - $300

$300

Patient would pay before reward

$300 + $0
deductible coinsurance
Reward

Insurer/employer pays (including reward)

Net amount patient spends that year*

Net price for patient (after receiving reward)

$50
$250
$50
$250

Patient would pay before reward

$1,000 +  $400 (52,000 x 20%)
deductible coinsurance

Reward

Net price for patient (after receiving reward) $1,250

Insurer/employer pays (including reward)
Net amount patient spends that year*

PROCEDURE TWO - $3,000

$1,400

$150

$1,750
$1,250

PROCEDURE THREE - $20,000

Reward

Patient would pay before reward $4,800
$1,000 +  $3,800 ($19,000 x 20%)
deductible coinsurance

Net price for patient (after receiving reward) $4,300
Insurer/employer pays (including reward) $15,700
Net amount patient spends that year* $4,300

$500

The following three scenarios assume the patient has already paid $1,000 towards their $1,000 annual
deductible before receiving the procedure and pays 20% coinsurance.

PROCEDURE ONE - $300

Patient would pay before reward
($300 x 20% = $60 coinsurance)

Reward
Net price for patient (after receiving reward)
Insurer/employer pays (including reward)

Net amount patient spends that year*

$60

$50
$10
$290
$1,010

Patient would pay before reward
($3,000 x 20% = $600 coinsurance)

Reward

Net price for patient (after receiving reward)  $450

Insurer/employer pays (including reward)
Net amount patient spends that year*

PROCEDURE TWO - $3,000

$600

$150

$2,550
$1,450

PROCEDURE THREE - $20,000

Reward

Patient would pay before reward $4,000
($20,000 x 20% = $4,000 coinsurance)

Net price for patient (after receiving reward) $3,500
Insurer/employer pays (including reward) $16,500
Net amount patient spends that year* $4,500

$500

*The amount that would count towards the patient's out-of-pocket maximum designated by the health plan for that year is

the price before they receive the reward.

Note: These scenarios consider only cost, not quality of services, illustrate coverage for an individual plan, not a family

plan, and assume that the patient chooses the lowest cost option available to them. They also assume that the
deductible is $1,000, and the patient pays 20% coinsurance.

Source: Commission staff created the scenarios based on cost-sharing amounts common in the healthcare insurance
industry. The prices used in the scenarios are general, estimated prices for hypothetical procedures. They are not actual
negotiated rates between providers and insurers; negotiated rates are the basis for cost-sharing and are considered

proprietary information.
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Reference pricing is another approach used to encourage patients to choose
lower-cost providers. While incentive programs are viewed as a “carrot”
approach, reference pricing programs are seen as a “stick” approach.
Reference pricing places an upper limit on the amount an insurer will pay
for a medical service, and if an insurance enrollee chooses to receive care
from a provider that charges above that amount—the reference price—
the enrollee is responsible for paying the difference.'” Generally, the
reference price is set to a specific percentile of the distribution of provider
reimbursements in a market, such as the median reimbursement. Because
consumers could potentially pay more for not choosing a lower-cost
provider, rather than receiving rewards for choosing one, these programs
are not as popular as incentive programs.

Some studies suggest using incentive programs or reference pricing to
encourage price shopping, and results show some cost savings.'”” For
example, one 2019 study of 29 employers that started an incentive program
in 2017 found that prices paid for targeted services decreased 2.1% in the
first 12 months of the program. Employers saved a total of $2.3 million,
or about $8 per health plan enrollee, which mostly resulted from MRIs
and ultrasounds.'® Prices paid for surgical procedures included in the
programs did not decrease. The study authors note that, in comparison,
reference pricing programs saved 15% per procedure. In Tennessee,
the State Insurance Committee had similar findings in its 2019 study of
incentive programs started by other state employee health plans. The
Committee found that, in those programs, offering price comparison
tools alone does not increase enrollee shopping and that pairing incentive
programs with tools works better.!”” State employee health plans that
utilized incentive programs were found to have achieved modest savings
that were immediate and measurable in the short term.

In Tennessee, private insurers and the State Insurance
Committee are authorized to implement incentive programs for
enrollees in their health plans.

In addition to requiring private insurers to have price transparency
websites, Public Chapter 407, Acts of 2019, Tennessee’s Right to Shop law,
authorizes the State Insurance Committee and insurers to offer incentive
programs to enrollees in their health plans beginning January 1, 2021.'%
The law requires the State Insurance Committee to complete a study of
programs in other states and authorizes it to implement an incentive
program for its employee health plans, if it determines that one might
be cost effective. The Committee released its report in December 2019,

104 US Department of Health and Human Services 2019.

105 Benavidez and Frakt 2019; Tu and Lauer 2009; White et al. 2014.

106 Whaley et al. 2019.

107 Tennessee Division of Benefits Administration 2019.

18 Public Chapter 407, Acts of 2019; Tennessee Code Annotated, Section 56-7-601 et seq.
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In Tennessee, Public
Chapter 407, Acts
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the State Insurance
Committee and private
insurers to determine
whether an incentive
program would be
beneficial for their plans
and enrollees.

and as of September 2020, the Benefits Administration is not planning to
implement an incentive program.'” The law also allows private insurers
to determine whether an incentive program would be beneficial for their
plans and enrollees. As of October 2020, Division of Insurance staff have
not yet received a filing from any insurers in the state for an incentive
program.' The programs are to provide incentives to insurance enrollees
who choose to shop and receive a service from a lower-cost healthcare
provider within the insurer’s network. Services that are considered lower
cost are ones that are less than the average cost paid by the insurers to
providers for comparable services both before and after an enrollee’s out-
of-pocket limit has been met. Comparable healthcare services as defined by
the law include, but are not limited to, physical and occupational therapy,
radiology and imaging, laboratory, and infusion therapy services.'!

Although incentive programs are not required in Tennessee, the Right
to Shop law describes some required and optional program elements
related to incentives if insurers did decide to offer a program.''? Incentives
may be calculated as a percentage of the difference between the amount
actually paid by the insurer for a service and the average allowed amount
for that service—the savings. The incentive amount may be at least 50%
of the insurer’s saved costs for each service, and insurers can exclude
incentives for services where the savings are less than $50. Incentives may
be provided as a cash payment, a credit toward the enrollee’s annual in-
network deductible and out-of-pocket limit, or a credit or reduction of a
premium, a copayment, cost sharing, or a deductible. The total value of
incentives that an enrollee receives in one year cannot exceed $599.'

A few states use incentive or reference pricing programs in their
state or other public employee health plans.

To help address high and rising healthcare costs, states have considered,
are considering, or are implementing incentive programs in their employee
health plans. FEight states—Florida, Kansas, Kentucky, Missouri, New
Hampshire, Texas, Utah, and Virginia—have incentive programs as a
part of their health plans for state or other public employees, such as city,

19 Email received from Laurie Lee, executive director, Benefits Administration, Tennessee
Department of Finance and Administration, September 21, 2020.

"0 Email received from Brian Hoffmeister, director, policy analysis, Division of Insurance,
Tennessee Department of Commerce and Insurance, October 12, 2020.

11 Tennessee Code Annotated, Section 56-7-602.

112 Tennessee Code Annotated, Section 56-7-601 et seq.

3 The amount was capped at $599 because insurance carriers are required to report miscellaneous
income of $600 or more paid to an individual using a 1099-MISC form. Internal Revenue Service
2019; testimony to Commission by Josh Archambault, senior fellow, Foundation for Government
Accountability, January 16, 2020.



county, and school district employees.'* Four of the eight states—Florida,
Texas, Utah, and Virginia—are required by legislation to have incentive
programs for their employees,'® and the other four—Kansas, Kentucky,
Missouri, and New Hampshire—chose to create their programs without
being directed to do so by legislation. New Hampshire and Texas each
have two distinct programs—the state of New Hampshire has one for its
state employee health plan and the New Hampshire HealthTrust has one
for other public employees, while Texas has one for state employees and
one for teachers. Because most of the programs are relatively new, data
is somewhat limited —Kentucky’s program and New Hampshire’s state
program are the oldest and began as pilot programs in 2013 and 2010,
respectively. The newest programs, in Missouri and Texas, started in 2020.
Appendix D includes more detail about the incentive programs in each
state’s employee health plans.

Otherstateshave considered or are considering programs. The Arizonastate
employee health plan was required in 2018 to study the cost effectiveness of
an incentive program, and based on its analysis decided not to implement
a program because it wouldn’t save money."® Massachusetts also had
an incentive program but discontinued it because of low participation.'”
The Nebraska state legislature passed legislation authorizing the state to
incorporate a rewards program in its state employee health plan, but so far
it has not done so.""® Louisiana has legislation pending.'”

The structure of the programs varies in each state, although there are
similarities.”® All states but Utah, which created and runs its program
in-house, contract with a third-party vendor to implement their programs.
The process by which enrollees are registered varies, but in all programs,
enrollees voluntarily shop for lower-price services—there isno requirement
that they shop. All programs limit the services that are shoppable and
rewardable; some states include services similar to those in Tennessee’s
law, and some also include surgeries and other complex procedures.
Typically, in order to receive an incentive, enrollees must shop and use a
lower-cost provider. However, in an effort to encourage more use of its

4 Information on other states’ programs was gathered from Commission staff review of other
states’ statutes; interviews with representatives from employee health plans in Florida, Kansas,
Kentucky, Missouri, New Hampshire, Texas, Utah, and Virginia; and Tennessee Division of
Benefits Administration 2019.

15 Chapter No. 2017-88, Florida; General Appropriations Act, HB No. 1, 2019 Session, Texas;
Chapter No. 181, 2018 Session, Utah; Chapter No. 666, 2019 Session, Virginia.

16 Arizona Revised Statute. § 38-651.06; interview with Scott Bender, plan administration
manager, Arizona Department of Administration, Benefit Services Division, March 31, 2020.

17 Interview with Denise Donnelly, director of benefit procurement and vendor management,
Group Insurance Commission, Commonwealth of Massachusetts, March 16, 2020.

8 Nebraska Legislative Bill No.1119 (2018); interview with Laura Arp, life and health
administrator, Nebraska Department of Insurance, March 10, 2020.

9 Louisiana House Bill No. 839 (2020).

120 Information on other states’ programs was gathered from Commission staff review of other
states’ statutes; interviews with representatives from employee health plans in other states; and
Tennessee Division of Benefits Administration 2019.
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Eight states—Florida,
Kansas, Kentucky,
Missouri, New
Hampshire, Texas, Utah,
and Virginia—have
incentive programs as a
part of their health plans
for state or other public
employees, such as
city, county, and school
district employees.
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Many factors affect both
program participation
and savings, including

how heavily the
program is promoted,
the number and types
of services included

in the program, and
geographic effects such
as regional cost variation
and accessibility in rural
areas.

shopping tool, the Texas teacher program pays an incentive to enrollees just
for shopping, regardless of whether they use a lower-cost provider. Most
programs offer incentives only when using in-network providers, although
Florida also offers an additional program for certain surgeries, which uses
a separate provider network. The amount of incentives depends on the
type of procedure, ranging from $25 to $6,000. Texas and Utah are the only
states with annual limits on the total amount of incentives that enrollees
can receive—a maximum of $500 and $3,900, respectively. Incentives are
usually paid in cash, either with mailed checks or payroll deposits. Florida
and Texas are different—they pay incentives into tax-free health savings
and spending accounts.

The available data from the other states” programs shows widely varying
participation rates. Many factors affect both participation and savings,
including how heavily the program is promoted, the number and types of
services included in the program, and geographic effects such as regional
cost variation and accessibility in rural areas. The time periods and
methods used to calculate the results reported by the programs also vary,
making it difficult to compare results between programs. For example, the
oldest program —New Hampshire’s state employee program that started
in 2010 —reported the highest participation rate of 53.2% of enrollees that
shopped in 2019. In the New Hampshire HealthTrust’s program for other
public employees, 11.3% of enrollees shopped in 2019, compared to 5.6% in
2015, its first full year. The four newest programs—Florida, Kansas, Utah,
and Virginia—reported shopping rates of approximately 13.3%, 1%, 1.9%,
and 2.9%, respectively, during their first year.”?! In all the programs, not
all enrollees that shop receive an incentive, and enrollees can receive more
than one.

Overall, staff in states with incentive programs view those programs as
beneficial and worth the investment and say the administrative costs have
not been significant. The limited amount of data that Commission staff
was able to gather from other states shows that savings resulting from the
eight states’ programs vary —states have saved anywhere from $486,758,
as Virginia did during the first seventeen months of its program, to $12.6
million, as Kentucky has over the seven years of its program. The average
amount saved per enrollee—meaning the employee with the insurance
policy —can also vary. For example, New Hampshire’s state employee
program, which began in 2010, saved the state $4.7 million in 2019. Based
on the total 11,700 enrollees that year, New Hampshire saved $402 per
enrollee. Virginia’s recently instituted program, which began in 2019,

121 Participation rates are estimated based on data received in emails from stakeholders in other
states. Commission staff did not receive the shopping rate for the Kentucky state employee
program. Jenny Goins, commissioner, Department of Employee Insurance, Kentucky Personnel
Cabinet, testified to the Commission on January 16, 2020, that since the program began in 2013, the
enrollee activation rate, whether enrollees shopped or not, is 13.48%.



saved the state $391,630 that year. Based on the total 75,835 enrollees,
Virginia saved $5 per enrollee.

The incentive programs also help enrollees to save money by earning
rewards. The total amount of rewards ranges from $47,225 paid to enrollees
during the first year of Utah’s program to $2.3 million paid to enrollees
during the seven years of Kentucky’s program. The average amount paid
per enrollee also varies. For example, New Hampshire’s state employee
program paid $674,000 in rewards in 2019, and the average amount paid
was $58 per enrollee. Virginia’s program, on the other hand, paid $82,625
in rewards in 2019, and the average incentive amount per enrollee was
$1. Figure 6 highlights the New Hampshire HealthTrust’'s program for
other public employees and shows participation and savings results from
its first full year —2015—and the most recent year with data—2019. Table
4 shows a summary of estimated savings in states’ incentive programs.

Cost Savings of Right to Shop Programs

Figure 6. New Hampshire HealthTrust Shared Savings Program

The New Hampshire HealthTrust is a non-profit association that provides and manages
benefits, including health benefits, for its enrollees—employees of schools, cities, towns,
and counties in New Hampshire. It does not offer benefits for state employees. In 2014, to
control rising healthcare claims costs, HealthTrust started a shared savings program for its
enrollees. After releasing a request for proposals to administer the program, it chose to
contract with SmartShopper.

HealthTrust began by offering the program to a few of its enrollee groups and quickly
expanded to offer the program to all of its groups because of its initial success. Currently,
62 healthcare services are included, and enrollees who shop can receive rewards ranging
from $25 to $500. HealthTrust field staff do a lot of outreach and communication with
enrollees, including promoting the program during open enrollment at screening and health
events and sending postcards and emails. SmartShopper also does some promotion. The
program has grown every year, and savings and participation have increased. Data from
2015, the first full year of the program, and 2019, the most recent year, is shown below.

First Full Year (2015) Compared to Most Recent Year (2019)

2015 2019

Number of HealthTrust Enrollees*® 49,635 43,911
Total Amount of Rewards Received by Enrollees $174,725 $489,375
Amount of Rewards Received per Enrollee $3.52 $11.14
Net Amount Saved by HealthTrust $952,386 $2,830,898
Net Amount Saved by HealthTrust per Enrollee $19.19 $64.47
Total Number of Shopping Visits 11,749 24,785
Number of Enrollees that Shopped 2,795 4,969
Percent of Enrollees that Shopped 5.60% 11.30%
Total Number of Incentive Payments 2,292 7,156
Number of Enrollees that Received Incentives 1,413 3,102
Percent of Enrollees that Received Incentives 2.80% 7.10%

*Enrollees are employee health insurance policy holders of New Hampshire HealthTrust.

Source: Interview with Scott Weden, benefits & wellness manager, New Hampshire HealthTrust, April 6,
2020; emails received from Scott Weden, October 6 and 8, 2020. See also https://www.healthtrustnh.org/.
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California’s state employee health plan, CalPERS, is the only state plan that
has chosen to implement a reference pricing program.'? Reference pricing
requires the insured person to pay the difference between the reference
price and the price charged by the healthcare provider. California’s
program applies only to colonoscopies, knee and hip replacements, and
certain outpatient surgeries like cataract removal.'?® Studies show that
over a two-year period, reference pricing saved California $7 million on
colonoscopies,'* $14.7 million on knee and hip replacements,'* and $1.3
million on cataract removals.?® Because insurance enrollees are responsible
for paying the amount over the reference price, and there are concerns
about whether this type of program is fair to enrollees, these programs are
not as common as incentive programes.

Arizona is also taking a different approach. The state considered an
incentive program but decided to use another cost-cutting strategy.'” As
required by a 2018 law, Arizona’s Benefit Services Division studied the
cost effectiveness of an incentive program for its state employee health
plan, and based on that analysis it decided not to implement one. Instead,
it determined that more money could be saved by designing an employee
health plan with tiered networks, which are common in health insurance
plans and are designed and implemented in a variety of ways. In these
networks, healthcare providers are often ranked based on cost and
quality, and lower-cost, high-quality providers are placed in the preferred
tier; patients pay less out-of-pocket if they choose from the preferred
tier. Tiered, or narrow, networks exclude high-price providers from the
network, and if patients go to an out-of-network provider, they pay much
more out-of-pocket.”® Many states, including Tennessee,'” use some
version of tiered or narrow networks in their state employee health plans.

Two states—Maine and Virginia—require private insurers to
offer incentive programs to their enrollees while three other
states make it optional.

Maine’s state legislature passed a law in 2017 requiring insurers with small

group plans (plans offered by employers with 50 or fewer employees) that
are compatible with a health savings account to offer incentive programs

122 At least two states—Montana and Oregon—use reference pricing where the providers pay the
difference, rather than consumers. California is the only state health plan that uses the type of
reference pricing where the consumer pays the difference. Interview with Chris Whaley, policy
researcher, RAND Corporation, April 1, 2020.

12 Interview with Chris Whaley, policy researcher, RAND Corporation, April 1, 2020.

124 Robinson, Brown, and Whaley 2015a.

125 Zhang, Cowling, and Facer 2017.

126 Robinson, Brown, and Whaley 2015b.

127 Ariz. Rev. Stat. § 38-651.06; interview with Scott Bender, plan administration manager, Arizona
Department of Administration, Benefit Services Division, March 31, 2020.

128 Mehrotra, Chernew, and Sinaiko 2018.

129 Partners for Health “Annual Enrollment for 2021 Benefits.”
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with tiered networks.
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Maine and Virginia are
the only two states

that have passed laws
requiring private insurers
to offer incentive
programs to their
enrollees.

for their enrollees for at least two years between 2019 and 2024."* The law
requires insurers to offer incentives for physical and occupational therapy,
radiology and imaging, lab tests, and infusions and does not limit the
amount of incentives an enrollee can receive or dictate how the rewards
must be paid out. As an example, a Maine Department of Insurance
representative described one insurer offering enrollees a $100 gift card for
an infusion treatment, but offering a $5 gift card for other procedures.'™ In
2019, of the seven insurers that are required to implement a program, three
paid a total of $5,705 in incentives to 82 enrollees.'*

Maine’s law also allows some use of out-of-network providers.’® Enrollees
are permitted to use out-of-network providers if the price is no higher than
the average price paid to network providers for a comparable health care
service covered under their health plan. The providers must be located
in Maine, Massachusetts, or New Hampshire and must be enrolled in the
MaineCare program and participate in Medicare. Upon the enrollee’s
request, the insurer must apply the enrollee’s payment for the out-of-
network service toward their deductible and out-of-pocket maximum as if
the service was received in-network.

In Virginia, the state legislature passed a healthcare incentive program law
in 2019. That law requires insurers offering small group plans to offer an
incentive program by January 1, 2021 and gives them discretion to decide
how to implement their program, along with some broad guidelines.'
For example, the law doesn’t limit annual incentive amounts but does
include examples of incentives. And while it does require that quality data
is included to the extent available, the details are not specified. Insurers
who are not able to demonstrate cost savings by showing that the claim
savings are greater than the paid incentives plus the administration cost
are not required to operate an incentive program.”* Additionally, when
a health plan has a limited provider network that is incompatible with a
program, insurers can apply for an exemption from the incentive program
requirement—but not from the price comparison tool that is also required
by the law."*® According to a Virginia Bureau of Insurance staff member, as
of August 2020, of the 16 insurers in the state with small group plans, four
were not able to show cost effectiveness and are not required to implement
a program, four applied and were approved for an exemption, and the
remaining eight are required to implement a program.

130 Maine Revised Statute Title 24-A, § 4318-A; Healthcare.gov “Health Insurance for Businesses.”
B Interview with Pam Stutch, health care attorney, Consumer Health Care Division, Maine
Bureau of Insurance, April 2, 2020.

182 Maine Bureau of Insurance 2020.

13 Maine Revised Statute Title24-A, § 4318-B.

13 Virginia Code Annotated § 38.2-3462; interview with Julie Blauvelt, deputy commissioner, Life
& Health Division, Virginia Bureau of Insurance, March 17, 2020.

135 White 2020.

1% Emails received from Julie Blauvelt, deputy commissioner, Life & Health Division, Virginia
Bureau of Insurance, August 18 and 19, 2020.
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In addition to Tennessee, three states—Florida, Nebraska, and Utah—
authorize rather than require private insurers to offer incentive programs
as part of their individual and small group health insurance plans. Florida
authorized it in 2019, and it became effective January 1, 2020."” According
to Division of Consumers Services staff, Florida’s law gives insurers
wide latitude to decide how to design their programs, and the Division
would approve programs that comply with the minimum requirements.'?*
Nebraska and Utah’s laws both passed in 2018."* In Utah, Department
of Insurance staff say the law is vague regarding how the programs are
designed and implemented and doesn’t require insurers to report to the
state about the programs.' As of August 2020, staff in these three states
do not know of any insurers that have started programs in their states.
Staff in the states that
authorize rather than
require private insurers
to offer incentive
programs as part of their
individual and small
group health insurance
plans—Florida,
Nebraska, Tennessee,
and Utah—do not know
of any insurers that have
started programs in their
states.

137 Florida House Bill No. 1113 (2019); Florida Statute § 627.6387; Florida Administrative Code &
Florida Administrative Register Rule: 690-240.001.

1% Interview with Pam White, senior management analyst, Division of Consumer Services,
Florida Department of Financial Services, June 4, 2020; email received from Chris Struk, life &
health policy advisor, Florida Office of Insurance Regulation, August 18, 2020.

13 Nebraska Legislative Bill No. 1119 (2018); Utah House Bill No. 19 (2018); interview with and
email received from Laura Arp, life and health administrator, Nebraska Department of Insurance,
March 10 and August 17, 2020.

10 Interview with and email received from Tanji Northrup, deputy commissioner, Utah
Department of Insurance, April 21 and August 28, 2020.
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Appendix A: Public Chapter 407, Acts of 2019

State of Jennessee

PUBLIC CHAPTER NO. 407
SENATE BILL NO. 510
By Roberts, Jackson, Massey, Pody
Substituted for: House Bill No. 419
By Smith; Mr. Speaker Casada; Cameron Sexton, Helton, Howell, Daniel, Powers, Terry, Tillis,
Marsh, White, Coley, Zachary, Lafferty, Weaver, Ragan, Hardaway, Kumar, Sparks, Parkinson,

Haston

AN ACT to amend Tennessee Code Annotated, Title 8; Title 33; Title 56; Title 63 and Title 68,
relative to health care.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF TENNESSEE:

SECTION 1. Tennessee Code Annotated, Title 56, Chapter 7, is amended by adding the
following as a new part:

56-7-3501. This part shall be known and may be cited as the "Tennessee Right to
Shop Act."

56-7-3502. As used in this part:

(1) "Allowed amount” means the contractually agreed upon payment amount
between a carrier and a healthcare entity participating in the carrier's network,
excluding any member deductible, co-pay, or other obligation;

(2) "Commissioner" means the commissioner of commerce and insurance;

(3) "Comparable healthcare service" includes, but is not limited to:

(A) Physical and occupational therapy services;
(B) Radiology and imaging services;

{C) Laboratory services; and

(D) Infusion therapy;

(4) "Department” means the department of commerce and insurance;

(5) "Health plan” means health insurance coverage as defined in § 56-7-109;

(6) "Healthcare entity” means:

(A) Any healthcare facility licensed under title 33 or 68; and
(B) Any healthcare provider licensed under title 63 or 68;

(7) "Insurance carrier" or "carrier" means a health insurance entity as defined
in § 56-7-109; and

(8) "Shopping and decision support program” means the program established
by a carrier pursuant to this part.

56-7-3503.
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(a)(1) Beginning upen approval of the next health insurance rate filing on or
after January 1, 2021, a carrier offering a health plan in this state shall
implement a shopping and decision support program that provides shopping
capabilities and decision support services for enrollees in a health plan.
Beginning on January 1, 2021, a carrier may provide incentives for enrollees
in a health plan who elect to receive a comparable healthcare service from a
network provider that is covered by the health plan and that is paid less than
the average allowed amount paid by that carrier to network providers for that
comparable healthcare service before and after an enrollee's out-of-pocket
limit has been met.

(2) Incentives, effective January 1, 2021, may be calculated as a
percentage of the difference between the amount actually paid by the carrier
for a given comparable healthcare service and the average allowed amount
for that service. Incentives may be provided as a cash payment to the
enrollee, a credit toward the enrollee's annual in-network deductible and out-
of-pocket limit, or a credit or reduction of a premium, a copayment, cost
sharing, or a deductible.

(3) The shopping and decision support program may provide each
enrollee with at least fifty percent (50%) of the carrier's saved costs for each
comparable healthcare service. However, the shopping and decision support
program may exclude incentive payments, credits, or reductions for services
where the savings to the carrier is fifty dollars ($50.00) or less.

(4) The average allowed amount must be based on the actual allowed
amounts paid to network providers under the enrollee's health plan within a
reasonable timeframe, not to exceed one (1) year.

(5) Annually, at enroliment or renewal, a carrier shall provide, at a
minimum, notice to enrollees of the right to obtain information described in
subdivision (a)(4) and the process for obtaining the information, and a
description of how to earn any incentives. A carrier shall provide this notice on
the carrier's website and in health plan materials provided to enroliees.

(b) An insurance carrier shall make the shopping and decision support

program available as a component of all health plans offered by the carrier in this

state.

(c) Prior to offering the shopping and decision support program to any

enrollee, a carrier shall file a description of the shopping and decision support
program established by the carrier pursuant to this section with the department. The

insuran

ce carrier has discretion as to the appropriate format for providing the

information required and may customize the format in order to provide the most

relevan
The de

t information necessary to permit the department to determine compliance.
partment may review the filing made by the carrier to determine if the carrier's

shopping and decision support program complies with this section.

(d)(1) Beginning January 1, 2022, a carrier shall annually file with the
department for the most recent calendar year the total number of comparable
healthcare service incentive payments made pursuant fo this section, the use
of comparable healthcare services by category of service for which
comparable healthcare service incentive payments were made, the total
incentive payments made to enrollees, the average amount of incentive
payments made by service for the transactions, and the total number and
percentage of a carrier's enrollees that participated in the transactions.

(2) Beginning in 2022 and by April 1 of each year thereafter, the
commissioner shall submit an aggregate report for all carriers filing the
information required by this subsection (d) to the commerce and labor
committee of the senate and the insurance committee of the house of
representatives. The commissioner may set reasonable limits on the annual
reporting requirements on carriers to focus on the more popular comparable
healthcare services.

56-7-3504.
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(a)(1) Except as provided in subdivision (a)(2), beginning upon approval of the
next health insurance rate filing on or after January 1, 2020, a carrier offering
a health plan in this state shall comply with this section.

(2) On and after December 1, 2020, a carrier offering a health plan in
this state shall make available the interactive member portal described in
subsection (b), and may make available the toll-free phone number described
in subsection (b).

(b)(1) A carrier shall make available an interactive member portal or a toll-free
phone number that enables an enrollee to request and obtain from the carrier
information on out-of-pocket costs to the enroliee for the comparable
healthcare services or on the average payments made by the carrier to
network entities or providers for comparable healthcare services, as well as
quality data for those providers, to the extent available.

(2) The member portal or toll-free phone number must allow an
enrollee seeking information about the cost of a particular healthcare service
to estimate out-of-pocket costs applicable to that enrollee and compare the
average allowed amount paid to a network provider for the procedure or
service under the enrollee's health plan within a reasonable timeframe not to
exceed one (1) year.

(3) The out-of-pocket estimate must provide a good faith estimate
based on the information provided by the enroliee or the enrollee's provider of
the amount the enrollee will be responsible to pay out-of-pocket for a
proposed non-emergency procedure or service that is determined by the
carrier to be a medically necessary covered benefit from a carrier's network
provider, including any copayment, deductible, coinsurance, or other out-of-
pocket amount for any covered benefit, based on the information available to
the carrier at the time the request is made, and subject to further medical
necessity review by the carrier. A carrier may contract with a third-party
vendor to comply with this subsection (b).

(4) A carrier shall provide the information described in this subsection
(b) by the carrier's member portal or toll-free phone number even if the
enrollee requesting the information has exceeded the enrollee's deductible or
out-of-pocket costs according to the enrollee’s health plan. Existing
transparency mechanisms or programs that estimate out-of-pocket costs for
enrollees still within their deductible qualify under this section as long as those
mechanisms or programs continue to disclose the estimated average allowed
amount even after an enrollee has exceeded the enrollee's deductible as well
as any estimated out-of-pocket cost.

(c) Nothing in this section prohibits a carrier from imposing cost-sharing
requirements disclosed in the enrollee's policy, contract, or certificate of coverage for
unforeseen healthcare services that arise out of the non-emergency procedure or
service or for a procedure or service provided to an enrollee that was not included in
the coriginal estimate.

(d)y A carrier shall notify an enrollee that the provided costs are estimated
costs, and that the actual amount the enrollee will be responsible to pay may vary
due to unforeseen services that arise out of the proposed non-emergency procedure
or service.

56-7-3505.

At the request of a patient, a heaithcare provider licensed under title 63 or 68 shall
provide a copy of an order for a comparable healthcare service within two (2) business days
of the request.

56-7-3506.

The state insurance committee, created by § 8-27-201, shall publish a report no later
than January 1, 2020, on examples of shared savings incentive programs that directly
incentivize current enrollees and retirees to shop for lower cost care in other states and
consider implementation of such a program in this state. The state insurance committee may
implement such a program as part of the next open enroliment period if it is believed to be
cost effective. The state insurance committee shall share the report in writing to the
government operations committees in both the senate and house of representatives.
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56-7-3507.

The commissioner is authorized to promulgate rules as necessary to implement this
part. The rules must be promulgated in accordance with the Uniform Administrative
Procedures Act, compiled in title 4, chapter 5.

56-7-3508.
Except for § 56-7-3506, and notwithstanding § 56-7-1005, this part does not apply to:

(1) Any managed care organization contracting with the state to
provide insurance through the TennCare program or the CoverKids program;
or

(2) Any plan described in Section 1251 of the federal Patient
Protection and Affordable Care Act (42 U.S.C. § 18011) and Section 2301 of
the federal Health Care and Education Reconciliation Act.

56-7-3509.

Notwithstanding this part, the total value of incentives offered to any one (1) enrollee
must not exceed five hundred ninety-nine dollars ($599) in any year.

56-7-3510.

(a) The Tennessee advisory commission on intergovernmental relations
(TACIR) is directed to perform a study of any cost savings realized by enrollees with
health plans, including private health plans and state funded health plans, in states
that have adopted legislation or programs that require carriers offering health plans in
those states to offer incentive programs to enrollees for shopping for healthcare
services at lower costs, commonly referred to as "Right to Shop" legislation or
programs. The study shall include, at a minimum, an examination of savings realized
by such programs in Maine, New Hampshire, Florida, Arizona, and Kentucky.

(b) All appropriate state departments and agencies shall provide assistance to
TACIR

(c) TACIR shall report its findings to the general assembly no later than
December 2020.

SECTION 2. For purposes of promulgating rules, this act shall take effect upon becoming a
law, the public welfare requiring it. For all other purposes, this act shall take effect January 1, 2020,
the public welfare requiring it, and shall apply to all health plans entered into or renewed on or after
that date.
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Cost Savings of Right to Shop Programs

Other States’ Healthcare Price Websites (continued)

Appendix B
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State or Other Public* Employee Health Plans with Incenti
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	Summary:  Cost Savings of Right to Shop Programs
	Shopping for healthcare services can result in savings for consumers and insurers.
	Incentive programs can motivate people to use price tools and shop for services, but savings still vary widely.

	Analysis:  Cost Savings of Right to Shop Programs Vary
	Healthcare costs are increasing, and consumers are spending more of their income on healthcare.
	Prices for healthcare services vary within and between healthcare markets.
	Wide price variation creates an opportunity for people to shop for lower-cost providers.
	Price comparison tools and incentive and reference pricing programs are examples of strategies used to help and encourage people to shop for healthcare services.
	Incentive and reference pricing programs can encourage people to use price comparison tools to shop for healthcare services.
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